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BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Park Transfer Company, a corpora¬ 
tion, defendant below, from a judgment for the plaintiff 
entered by the District Court on the verdict of a jury in an 
action to recover damages for the death of Jay Franklin 
Jett (App. 45). 
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The District Court had jurisdiction under Section 11-306 
D. C. Code, 1940 (Act of March 3,1901, 31 Stat. 1200, c. 854, 
sec. 64). 

This Court has jurisdiction to review the judgment 
under Section 17-101 D. C. Code, 1940 (Act of March 3,1901, 
31 Stat. 1225, c. 854, sec. 226). 

The pleading necessary to show the existence of the juris¬ 
diction is: 

1. The complaint (App. 2). 

1 STATEMENT OP THE CASE. 

Park Transfer Company, the defendant below, appeals 
from a judgment of the District Court of the United States 
for the District of Columbia in favor of the appellee, Lum¬ 
bermens Mutual Casualty Company, plaintiff below, for 
$10,000.00 in an action to recover damages for the wrongful 
death of Jay Franklin Jett, a steam fitter foreman who, 
while engaged in his employment at the New Municipal 
Center, suffered a blow upon his head from which he died. 

The complaint alleged that said blow was inflicted by an 
employee of the Park Transfer Company “while acting 
within the scope and course of his said employment” (App. 
2), giving rise to a cause of action against said Park 
Transfer Company. 

The decedent’s employer carried workmen’s compensa- 
tibn insurance with the appellee, Lumbermens Mutual Cas¬ 
ualty Company, which paid death benefits to the widow as 
provided by law and brought this action, claiming that it is 
entitled to subrogation to the extent of its payment of ben¬ 
efits, the surplus over and above such payments and up to 
$10,000.00 being payable to the administratrix of the es¬ 
tate of the decedent. 

On July 31, 1940, the Park Transfer Company, which is 
in 1 the transfer business, under a contract with Joe Tucci, 
a plumber (Tr. p. 82), was installing a tank on a stand in 
the sub-basement of the New Municipal Center. A fore¬ 
man and three laborers, one of whom was Clarence H. 
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Smith, were assigned to this job (Tr. p. 82). In the course 
of the work, the foreman and two laborers, one of whom was 
Smith, went up two flights of stairs to the ground floor 
level to install the cable on a block and then proceeded to 
return to the sub-basement to hook the cable on the tank 
which was in process of being installed on the stand in the 
sub-basement (Tr. p. 65). 

The decedent, Jay Franklin Jett, was a steam fitter work¬ 
ing in the basement one floor above the sub-basement and 
was employed by the Norair Engineering Corporation. 
(Tr. p. 133). The Park Transfer Company employees had 
no duties to perform in the basement (Tr. p. 77). One wit¬ 
ness for the plaintiff testified to hearing an exchange of 
words between the decedent and a colored man and this 
witness and one other testified to seeing a colored man 
strike the decedent over the head with an iron pipe and 
then run. The testimony was that from this blow the de¬ 
cedent died. 

There was no evidence against the Park Transfer Com¬ 
pany as to the cause of the altercation except the testimony 
of one witness that he heard the decedent say “Stay away 
from that water bucket”, (Tr. p. 109), whereupon the col¬ 
ored man picked up the piece of pipe and hit Jett over 
the head and ran away, and under cross-examination, this 
witness testified that Jett said: “Nigger” or “Negro, stay 
away from that water bucket” (Tr. p. 115). 

The plaintiff offered, and there was received in evidence 
against the defendant Smith but not against the Park 
Transfer Company (Tr. 38-40) an alleged confession by 
Smith to the effect that on returning to the sub-basement 
he stopped at the basement and took a drink of water from 
a water bucket and he heard somebody holler to him “Hey, 
nigger” (Tr. p. 46) to which he paid no attention, that 
Smith apologized to Jett (Tr. p. 47), and Jett hollered 
again and picked up a pipe and started towards Smith and 
Smith then hit the decedent over the head with a pipe (this 
being his plea of self defense), following which he ran and 
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went home and changed his clothes and went to Baltimore 
and then returned to Washington when he learned for the 
first time that Jett had died. He then went to Olney, West 
Virginia, where he was arrested by the sheriff’s office. 

There was testimony that the employees of the Park 
Transfer Company, when they desired to do so, bring onto 
the job where they are to work a water bucket which they 
buy for themselves and whether or not they bring a bucket 
on a particular job is determined by the men themselves. 
When they arrive at the job they fill the bucket with water 
from some available supply. On the day in question, they 
did not bring their own water bucket with them and the 
water bucket which was in the basement, apparently from 
which Smith took a drink of water, did not belong to them 
(Ti*. p. 76). Water spigots w r ere available on the job at 
the sidewalk level (Tr. p. 86) w’hich was the level at w’hich 
the men, including Smith, were working before they com¬ 
menced their return to the sub-basement. 

Over objection, plaintiff was permitted to prove the com¬ 
pensation paid to the widow by the appellee (Tr. p. 92) and, 
in the course of argument to the jury, counsel for the ap¬ 
pellee was permitted to explain to the jury the distribution 
betwreen the insurance company and Mrs. Jett of any award 
w’hich might be made. 

Also, over objection on the grounds of relevancy and 
materiality (Tr. p. 141), there w*as admitted in evidence 
weather bureau reports showing the temperature on the 
day in question. 

At the conclusion of the plaintiff’s evidence, the defen¬ 
dant transfer company moved the Court to direct a verdict 
in its favor upon the ground that there was no evidence 
that the act of Smith was within the scope and course of 
his employment. This motion wras denied. The defendant 
offered no testimony but submitted prayers, including a 
prayer for a directed verdict in its favor, all of which were 
denied. 
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The Court granted the plaintiff’s prayer No. 2 over the 
objection of the appellant, refused to instruct the jury that 
before the appellant could be held responsible for the act 
of its employee, the jury must find that said employee was 
acting in the furtherance of the interests of the company, 
refused to charge the jury that the employer is not liable 
if an assault is committed bv a servant not in the course of 
his employment but outside of the scope of his duties and, 
in substance, held that if the assault “was the culmination 
of an act which Smith was doing in the scope of his em¬ 
ployment” then the employer would be liable. 

Also, over objection, the Court permitted counsel for the 
defendant Smith to argue to the jury, as a matter of law, 
that Smith had a right to drink from the bucket of water 
in the basement. 

There was no separate charge by the Court to the jury, 
the only statement of law given to the jury being the read¬ 
ing of the prayers by counsel as allowed by the Court. After 
the jury retired, it sent word that it wished to have a point 
clarified in the instruction read by counsel for the plaintiff, 
whereupon the Court, at the request of the jury, read to it 
the plaintiff’s prayer No. 2 (App. 41-42). The jury there¬ 
upon retired and almost immediately thereafter returned, 
announcing its verdict for the plaintiff against both de¬ 
fendants in the amount of $10,000.00. 

Judgment was forthwith entered on the verdict (App. 45). 
The defendant, Park Transfer Company, thereafter filed 
a motion for judgment notwithstanding the verdict or for 
a new trial (App. 45-46). Said motion was overruled (App. 
47). This appeal is from the judgment entered on the ver¬ 
dict of the jury. 
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STATEMENT OF POINTS. 

1. The Court erred in denying the defendant’s instruc¬ 
tion Xo. 1 (App. 43) for a directed verdict. 

2. The Court erred in granting plaintiff’s prayer No. 2 
(App. 42). 

3. The Court erred in denying the defendant’s instruc¬ 
tion Xo. 3 (App. 44). 

4^ The Court erred in denying the defendant’s instruc¬ 
tion Xo. 4 (App. 44). 

5. The Court erred in admitting testimony as to the com¬ 
pensation paid to the widow by the insurance company (Tr. 
p. 92) and in permitting counsel for the plaintiff to explain 
the division of any award between the widow and the in¬ 
surance company (App. 33 and 35). 

6. The Court erred in permitting counsel for the defen¬ 
dant Smith to argue to the jury, as a matter of law, that 
Smith had a legal right to drink from the bucket of water 
in the basement (App. 24-25-26-38). 

7. The Court erred in admitting in evidence weather bu¬ 
reau reports showing the temperature on the day in ques¬ 
tion (Tr. p. 141). 

SUMMARY OF ARGUMENT. 

1. The Trial Court misconceived the law’ relating to the 
liability of a master for the torts of his servant in its re¬ 
fusal to accept the principle that before the master can be 
held, plaintiff must establish by a preponderance of the evi¬ 
dence that the act complained of was committed by the 
master’s employee in the interest of the master and in the 
discharge of his duties as its employee and in failing to 
recognize the rule that a master is not liable for a tort 
committed by his servant if it w*as not within the course 
of the servant’s employment, or if it w’as committed outside 
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of the scope of the servant’s authority. This summary in 
a general way embraces the points relied upon from 1 to 
and including 4, all of them relating to the refusal of the 
Court to direct a verdict for the defendant and the action 
of the Court upon requested instructions to the jury. 

2. The Court having refused to charge the jury that the 
assault must have been committed within the course of the 
servant’s employment in order to hold the master, and hav¬ 
ing ruled that the defendant transfer company was liable 
if the jury found that the assault was the culmination of an 
act which Smith was doing in the scope of his employment, 
it was tantamount to direction of a verdict for the plaintiff 
when the Court ruled, as a matter of law, that the act of 
taking a drink of water was within the scope of the ser¬ 
vant’s employment and that the servant’s counsel could so 
argue to the jury. 

3. In an action for death by wrongful act, the sole ques¬ 
tion before the jury on the question of damages is the 
pecuniary loss sustained by the parties entitled to recover 
as a result of said death and it was error to permit testi¬ 
mony and argument to the jury on the division of any award 
which it might make between the insurance company and 
the widow. 

4. The issue in this case should have been limited to the 
alleged assault and whether that assault was committed un¬ 
der circumstances so as to create liability of the master. 
The question of what were the weather conditions on the 
day of the assault was immaterial and irrelevant to the is¬ 
sue which the jury was called upon to decide and could have 
had no effect other than to distract the jury from the issue 
before it. 
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ARGUMENT. 

1. The trial court misconceived the law relating to the 
liability of a master for the torts of his servant in its refusal 
to accept the principle that before the master can be held, 
plaintiff must establish by a preponderance of the evidence 
that the act complained of was committed by the master’s 
employee in the interest of the master and in the discharge 
of his duties as its employee and in failing to recognize the 
rule that a master is not liable for a tort committed by his 
servant if it was not within the course of the servant’s em¬ 
ployment, or if it was committed outside of the scope of the 
servant’s authority. 

For the sake of brevity, I am including under this one 
subject the failure of the Trial Court to direct a verdict 
for the defendant transfer company and the errors in re¬ 
lation to requested instructions. The discussion is printed 
in detail in the appendix commencing at page 5 through 
page 32. I think that what we contend is the erroneous 
view of the Trial Court is best exemplified in the Court’s 
disposition of the defendant’s requested instruction No. 4 
when the Court said, ‘ 1 Your fourth prayer practically tells 
the jury that they must find for the defendant unless the 
defendant Smith struck the deceased while he was at that 
Hmc in the course of his employment. The Court doesn’t 
think that is the law” (App. 29). 

The only instruction which the Court granted on the 
question of liability was the plaintiff’s Prayer No. 2 read¬ 
me: as follows: 

“In determining whether Smith at the time he com¬ 
mitted assault on Jett was acting in the course of his 
employer’s service and the scope of his employment 
and for his employer’s benefit, it is not necessary, in 
order to make the defendant, Park Transfer Company, 
legally responsible, that the jury find that Smith’s em¬ 
ployer expressly or impliedly authorized him to assault 
Jett, but if the assault was the culmination of an act 
which Smith was doing in the scope of his employment, 
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then the fact that Smith may have acted wantonly, 
recklessly or against orders, in culminating his conduct 
by the assault, his employer, Park Transfer Company, 
would still be legally responsible for his said act even 
through he went beyond his ordinary line of duty in 
inflicting the injuries, unless the jury finds that the 
assault committed by Smith resulted from a personal 
grievance not arising out of the course of his employ¬ 
ment/ J (App. 42). 

It should be emphasized that the foregoing constitutes 
the sum total of the law given to the jury on the question of 
liability. On its face, it is not complete. It presupposes 
the giving of some earlier instruction to the effect that the 
jury must determine whether Smith at the time he com¬ 
mitted the assault on Jett was acting in the course of his 
employer’s service and the scope of his employment and 
for his employer’s benefit. On the contrary, the Trial 
Court held and, therefore, it would have been improper to 
even argue the contrary to the jury, that it was not neces¬ 
sary that the jury find that the assault was committed by 
Smith while acting in the course of his employment. It 
seems clear that counsel for the plaintiff in submitting 
Prayer No. 2 contemplated some other and further instruc¬ 
tion dealing with the general liability of the master and 
that Prayer No. 2 would be granted in the nature of a mod¬ 
ification of the general instruction. Obviously, standing 
alone, and it did stand alone in this case , the prayer is not 
a correct statement of the law. 

In addition to being objectionable as an incorrect state¬ 
ment of the law, the prayer is confusing and the last phrase 
thereof does not accurately state the law with respect to 
departure from line of duty. 

The transfer company submitted two prayers on the mat¬ 
ter of liability, both of which were denied. They were as 
follows: 

Defendant’s Instruction No. Three 

“The jury are instructed that in order to find in 
favor of the plaintiff you must be convinced 




10 


by a preponderance of the evidence that defen¬ 
dant’s employee, in striking the deceased, was acting 
in the furtherance of the interest of the defendant, 
Park Transfer Company, Inc., and in the discharge of 
his duties as its employee, and if you find from the 
evidence that the said employee, in striking the de¬ 
ceased, was not acting in the furtherance of the em¬ 
ployer’s interest, and in the discharge of his duties as 
aforesaid, then your verdict must be for the defendant, 
Park Transfer Co., Inc.” (App. 44). 


Defendant’s Instuction No. Four. 

“You are instructed that an act done by a servant 
while engaged in his employer’s work, but not done as 
a means of performing the work, is not to be deemed 
! the act of the employer. If an assault is committed 
by a servant not in the course of his employment but 
outside of the scope of his duties, or in a spirit of vin¬ 
dictiveness or to gratify personal animosity, or to 
carry out an independent purpose of his own, the em- 
1 plover is not liable. Therefore, unless you find by a 
| preponderance of the evidence that the assault com¬ 
mitted by the defendant, Clarence H. Smith, was eom- 
I mitted as a means or for the purpose of performing 
the work which he was employed to do, your verdict 
must be for the defendant, Park Transfer Company.” 
(App. 44). 

It is respectfully submitted that each of the instructions 
requested by the defendant transfer company were cor¬ 
rect statements of the law and should have been granted. 

The first quoted instruction was in the precise language 
approved by this Court in the case of Dilli, et al. v. Johnson, 
71 App. D. C. 139, 107 F. 2d. 669. 

In the Dilli case, Chief Justice Groner, delivering the 
opinion of the Court, said: 

“It is well established that an employer may be held 
responsible in tort for assaults committed by an em¬ 
ployee while he is acting within the scope of his employ- 
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ment, even though he may act wantonly and contral¬ 
to his employer’s instructions. (Citing cases.) Con¬ 
sequently, in this case, a verdict could only have been 
directed in defendant’s favor if there were no facts 
shown in the evidence which would support a finding 
that Propst was acting within the scope of his employ¬ 
ment. * * * With this evidence before it, the jury was 
justified in finding that the servant, whose duty it was 
to serve defendant’s patrons and to adjust any dis¬ 
putes or differences with the customer was acting 
within the scope of his employment when he resented 
the complaint by violently attacking the plaintiff.” 

The issue which was presented to the jury in the Dilli 
case and which was approved by this Court was whether 
the employee was acting within the scope of his employ¬ 
ment when he committed the assault. The same issue was 
made by the pleadings in the instant case, the complaint 
alleging that “Said striking by said Clarence Henry Smith 
icas committed by him while acting within the scope and 
course of his said employment ” (App. 2). However, when 
it came to decide the law which would be stated to the 
jury, the Trial Court denied our instructions which were in 
conformity with the ruling in the Dilli case, and which 
were based upon the issues as made by the pleadings in 
the pending case. 

This Court considered the question involved in several 
cases prior to the Dilli case. 

In the case of Sherwood v. Warner, 27 App. D. C. 64, 67, 
decided in 1906, Mr. Justice Duell wrote the opinion of the 
Court and said: 

“We think the proposition founded on reason and 
well established, that, to make a master liable for an 
injury caused by his servant’s negligence, his servant 
must either have done the act causing the injury in the 
service of the master, and in doing an act ivhich the 
master was bound to perform, or which was done by 
his direction (Italics supplied) 


In Axman v. Washington Gas Light Company, 38 App. 
D. C. 150, 158, which was an action to recover damages 
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alleged to have been sustained by reason of an assault and 
battery committed upon the plaintiff by agents of the de¬ 
fendant, this Court, after reviewing the authorities, stated 
the rule as follows: 

“In the light of these adjudications, we conceive the 
true test in measuring the principal’s responsibility, 
| to be whether the act of the agent was done in the 
prosecution of the business either impliedly or ex¬ 
pressly intrusted to the agent by the principal. If it 
was, the principal is responsible for the manner in 
which the agent executed his commission, even if he 
acted wantonly, recklessly, or against orders. He rep¬ 
resented his principal, and what he did was for the 
benefit of his principal. If his recklessness or lack of 
judgment caused loss or damage, it is only just that the 
one who selected and commissioned him should be held 
accountable therefor. Of course, the moment the agent ; 
turns aside from the business of the principal and com¬ 
mits an independent trespass, the principal is not liable. 
The agent is not then acting within the scope of his 
authority in the business of the principal, but in the 
furtherance of his own ends.” (Italics supplied.) 

A more recent decision by this Court was in the case of 
Grimes v. B. F. Saul Co., Inc., 60 App. D. C. 47, 48; 47 F. 
2d. 409, which was an appeal from a judgment sustaining 
a demurrer to an amended complaint alleging that an em¬ 
ployee of the defendant, while professing to make an in¬ 
spection of an apartment house under the control of the 
defendant, entered the living quarters of the plaintiff and 
made a violent assault upon her with intent to commit a 
rape upon her. In its opinion, this Court said: 

“In our opinion the foregoing allegations do not set 
out facts sufficient to constitute a cause of action in 
favor of the plaintiff against the defendant corpora¬ 
tion. The statement does not disclose that the wrong¬ 
ful act of the defendant’s agent or servant was done 
in the furtherance of the employer’s business, or with¬ 
in the scope of the agent’s employment. It was an in¬ 
dependent trespass of the agent, utterly without rela- 
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tion to the service which he was employed to render 
for the defendant. In such case the employer is not 
liable.” (Italics supplied.) 

SUPREME COURT DECISIONS. 

In Washington Gas Light Co. v. Lansden, 172 U. S. 534, 
43 L. Ed. 543, the Supreme Court stated the law to be as 
follows: 

“The result of the authorities is, as we think, that 
in order to hold a corporation liable for the torts of 
any of its agents, the act in question must be performed 
in the course and within the scope of the agent's em¬ 
ployment in the business of the principal.” (Italics 
supplied.) 

The law was fully reviewed in the case of New York 
Central and Hudson River Railroads Co. v. U. S., 212 U. S. 
481, 53 L. Ed. 613, and we quote the following from the 
opinion of the Court: 

“It is now well established that, in actions for tort, 
the corporation may be held responsible for damages 
for the acts of its agent within the scope of his em¬ 
ployment. Lake Shore & N. S. R. Co. v. Prentice, 147 
U. S. 101, 109, 111, 37 L. Ed. 97, 102, 103, 13 Sup. Ct. 
Rep. 261. 

“And this is the rule when the act is done bv the 
agent in the course of his employment, although done 
wantonly or recklessly or against the express orders 
of the principal. In such cases the liability is not im¬ 
puted because the principal actually participates in the 
malice or fraud, but because the act is done for the 
benefit of the principal, while the agent is acting within 
the scope of his employment in the business of the prin¬ 
cipal, and justice requires that the latter shall be held 
responsible for damages to the individual who has suf¬ 
fered by such conduct. Lothrop v. Adams, 133 Mass. 
471, 43 Am. Rep. 528.” (Italics supplied.) 
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OTHER FEDERAL CASES. 

In Clancy v. Barker, et al., 131 F. 161, 163, decided by 
the Circuit Court of Appeals for the Eighth Circuit in an 
opinion written by Circuit Judge Sanborn, the Court said: 

“It is too well settled to require the citation of any 
authority that the master is not responsible ordinarily 
for the negligent acts of his servant unless they are 
i committed while the servant is rendering some service 
for and in behalf of the master.” 

And in the case of Bowen v. III. Central Railroad Co., 
136 F. 306, 309, the same Circuit Court of Appeals for the 
Eighth Circuit in an opinion by District Judge Philips said: 

“The injury having been inflicted by the agent, the 
i liability of the corporation can only arise by reason 
of the agent’s neglect or carelessness in and about the 
conduct of the business to which he was assigned by 
the company.” 

In the case of St. Louis Southwestern Railway Co. v. 
Harvey, 144 F. 806, 808, Circuit Judge Sanborn said: 

“If the servant step aside from the business of his 
master for never so short a time to do any act that is 
not a part of that business the relation of master and 
servant is for the time suspended and the acts of the 
servant during that interval are not his master’s, but 
his own.” 

In Great Southern Lumber Co. v. Williams, 17 F. 2d. 
468, 471, before the Circuit Court of Appeals for the Fifth 
Circuit, decided February 17, 1927, the opinion being writ¬ 
ten by District Judge Grubb, the court said: 

“An employer is liable for the willful and criminal 
assault of an employee, committed while he is engaged 
in acts within his function or the scope of his author¬ 
ity, as, w’hen protecting his employer’s property from 
trespass or destruction. What the employee does, that 
i is beyond the subject matter committed to him by his 
i employer, does not bind the employer.” 
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A more recent Federal case is that of Western Union 
Telegraph Company v. Hill, 67 F. 2d. 487, decided by the 
Circuit Court of Appeals, for the Fifth Circuit on Novem¬ 
ber 8, 1933, in an opinion written by Circuit Judge Bryan. 
That Court stated the law to be as follows: 

“If an assault be committed by a servant while he is 
in pursuit of his master’s business, although in a wrong 
or even forbidden way, the master is nevertheless liable. 
But if the assault does not spring from, and has no con¬ 
nection with, the servant’s duties, the master is not 
liable.” 

The most recent Federal decision that we have found 
reported is that of The H. S. Inc., No. 72, 39 F. Supp. 855, 
857, in which District Judge Walker said: 

“The law on this question has long been settled in 
New Jersey and is to the effect that where the act of 
the servant is wilfully done the master is only liable if 
the deed was done for the purpose of performing the 
master's work or came expressly or impliedly within 
the servant's duties. The rule is clearly set forth in 
The Restatement of Law: ‘The master, however, is re¬ 
lieved from liability under the rule stated in this Sec¬ 
tion if the servant has no intent to act on his master’s 
behalf, although the events from which the tortious 
act follows arise while the servant is acting in his em¬ 
ployment and although the servant becomes angry be¬ 
cause of them.’” (Italics supplied.) 

STATE DECISIONS. 

It would be inappropriate to burden this brief with vol¬ 
uminous quotations from state decisions which are almost 
limitless in number and which, while varying in detail so 
as to apply to the facts of the case being decided, invariably 
are in accord as to the basis of liability of a master for the 
acts of his servant. We will quote from only a limited 
number of decisions to show the universality of the rule. 

Chief Justice Rugg in Genga v. Director General of Rail¬ 
roads, 243 Mass. 101, 105, said.: 
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t “If the assault is committed by the servant, not in 
the course of his employment, but outside the scope 
of his duties or in a spirit of vindictiveness or to grat¬ 
ify personal animosity, or to carry out an independent 
purpose of his own, then the corporation is not liable. ” 

l ' 

Other Massachusetts cases to which reference may be 
made are Bolder v. O’Connell, 162 Mass. 319, 38 N. E. 498; 
Fairbanks v. Boston Storage Warehouse Co., 189 Mass. 
419, 75 X. E. 737; Ciarmataro v. Adams, 275 Mass. 521,176 
X. E. 610; Sullivan v. Crowley, 307 Mass. 189. 

In Turner v. The American District Telegraph and Mes¬ 
senger Co., 94 Conn. 707, 713, 110 Atl. 540, Chief Justice 
Prentice delivered the opinion of the Court and said: 

j “A master is liable only for those torts of his ser¬ 
vant which are done with a view of furthering his mas¬ 
ter’s business within the field of his employment—for 
those which have for their purpose the execution of the 
master’s order or the doing of the work assigned to 
him to do. * * * It is a general rule that an act done 
by a servant while engaged in his master’s work, but 
not done as a means or for the purpose of performing 
that work, is not to be deemed the act of the master.” 

(Italics supplied.) 

I 

Also see Shiembob v. Ringling, 115 Conn. 62, 160 Atl. 429. 

In Casale v. Director General of Railroads, 94 N. J. L. 
398, 400, 110 Atl. 707, the Court said: 

“When the act of a servant is a willful one, not ex- 

i presslv or impliedly within the line of the servant’s 
duty or employment, entirely disconnected therefrom, 
done, not as a means, or for the purpose of perform¬ 
ing the master’s work, the master is not responsible for 
such act of the servant.” 

Also see Ward v. Erie Railroad Co., 89 N. J. L. 525, 100 
Atl. 1029. 

In Mittleman v. Nash Sales, Inc., 202 Wis. 577, 232 N. W. 
527, the Court stated the law as follows: 

i 

“In order to make the master responsible for the 
negligence of a servant under the doctrine of respon- 


I 
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deal superior, it is not sufficient that the act was done 
during the period of employment. The act must be done 
in the prosecution of the principal’s business, not while 
stepping aside therefrom to serve a personal or some 
other end. The element of stepping aside which is essen¬ 
tial to break the nexus between the master and servant 
may be momentary and needs only a change of mental 
attitude from that of serving the master to that of serv¬ 
ing a personal or some other end.” 

(Italics supplied.) 

In Muller v. Hillenbrand, 227 N. Y. 448,125 N. E. 898, the 
New York Court of Appeals referred to its earlier decision 
in Mott v. Consumers lee Co., 73 N. Y. 543, 547, -where it held 
the rule of liability of a master for the acts of his servant 
to be that: 

‘‘For the acts of the servant within the general scope 
of his employment, while engaged in his master’s busi¬ 
ness, and done with a view to the furtherance of that 
business and the master’s interest, the master will be 
responsible, -whether the act be done negligently, wan¬ 
tonly, or even willfully # * * but if a servant goes out¬ 
side of his employment, and without regard to his ser¬ 
vice, acting maliciously, or in order to effect some pur¬ 
pose of his own, wantonly commits a trespass or causes 
damage to another, the master is not responsible.” 

Other cases in point are as follows: 

Palos Coal and Coke Co. v. Benson, 145 Ala. 664, 39 
S. 727. 

Concliin v. El Paso and Southwestern Railroad Co., 
13 Ariz. 259, 108 Pac. 262. 

Brooks v. Gray-Von Ailment Sanitary Milk Co., 211 
Kv. 462, 277 S. W. 816. 

Smith v. Munch, 65 Minn., 256, 68 N. W. 19. 

Barrett v. Minneapolis St. P. and S. Ste. M. R. Co., 
106 Minn. 51, 117 N. W. 1047. 

Sina v. Carlson, 120 Minn. 283, 139 N. W. 601. 

Morier v. St. Paul M. and M. R. Co., 31 Minn. 351, 
17 N. W. 952. 
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Slater v. Advance Thresher Co., 97 Minn. 305, 107 
X. W. 133. 

Smothers v. Welch and Co. Housefurnishing Co., 310 
Mo. 144, 274 S. W. 678. 

Danfortli v. Fisher, 75 N. H. Ill, 71 Atl. 535. 

Ferguson v. Rex Spinning Co., 196 N. C. 614, 146 
S. E. 597. 

In the light of all of the decisions referred to herein, we 
respectfully submit that there is no basis upon which the 
Park Transfer Company could be held liable for the assault 
committed by Smith upon the decedent. 

2. The court having refused to charge the jury that the 
assault must have been committed within the course of the 
servant’s employment in order to hold the master, and hav¬ 
ing ruled that the defendant Transfer Company was liable 
if the jury found that the assault was the culmination of an 
act which Smith was doing in the scope of his employment, 
it was tantamount to direction of a verdict for the plaintiff 
when the court ruled, as a matter of law, that the act of 
taking a drink of water was within the scope of the servant’s 
employment and that the servant’s counsel could so argue 
to the jury. 

The defendant, Smith, was represented by his own coun¬ 
sel, and interposed a plea of self defense in support 
of which he contended that in the altercation which re¬ 
sulted in Jett’s death, Jett was the aggressor. In pre¬ 
senting prayers to the Court for instructions to the jury, 
counsel for Smith asked leave to argue that Smith had a 
right to use the water bucket from which he took the drink 
of water prior to the assault. The discussion on this subject 
is found on pages 24 to 26 inclusive of the Appendix and 
after the plaintiff’s counsel first objected, but later con¬ 
sented, the Court agreed that Smith did have a right to use 
the water bucket and that counsel could so argue to the jury. 

Counsel for Smith did argue to the jury, as will be found 
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on page 38 of the Appendix, as follows: “His Honor has 
permitted me to argue, and I believe will tell you in his in¬ 
struction, and here is where the case turns, that Jett had no 
right to deny Smith the right to drink that water because 
of being a colored man or because, as he said, he was a 
nigger. He had no right to do that and the Court is going 
to tell you that and has permitted me to argue, and that is 
where this case starts * * *” 

The action of the Court was erroneous on several 
grounds: 

1. It determined as a matter of law that Smith had a 
right to use the water bucket when such determination was 
not supported by evidence. There was no evidence that 
Smith had a right to use the water bucket, but on the con¬ 
trary, the uncontradicted evidence was to the effect that 
the employees of Park Transfer Company ordinarily car¬ 
ried their own private water bucket to jobs on which they 
were working and that they had not done so on the day in 
question. 

2. It made an issue of the right to use the water bucket 
when the real issue in the case was the assault committed by 
Smith. 

3. When the Court took the view that obtaining a drink 
of water by Smith was within the scope of his employment 
and then instructed the jury that the master was liable if 
the assault was the culmination of an act which Smith was 
doing in the scope of his employment, this necessarily had 
the same effect as the direction of a verdict in favor of the 
plaintiff. 

In this connection, it should be remembered that the Trial 
Court did not give any independent instructions to the jury 
and, in fact, did not read to the jury the prayers submitted 
by counsel and allowed by the Court except Prayer No. 2 
which was read after the jury came back for further in¬ 
structions. Therefore, counsel were necessarily controlled 
in their arguments to the jury by the rulings of the Court 
on matters of law made during argument on the proposed 
instructions. 
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For example, in this particular instance, counsel for 
Smith did not submit a written prayer on the point in ques¬ 
tion, but the Court ruled that he might argue the matter 
to the jury as a matter of law and, of course, counsel for 
the defendant transfer company was controlled accordingly 
so that it became impossible for counsel for the plaintiff 
to make any contrary argument to the jury. 

3. In an action for death by wrongful act, the sole ques¬ 
tion before the jury on the question of damages is the pecu¬ 
niary loss sustained by the parties entitled to recover as a 
result of said death and it was error to permit testimony 
and argument to the jury on the division of any award 
which it might make between the insurance company and 
the widow. 

The plaintiff requested an instruction on the subject of 
damages, being plaintiff’s Prayer No. 7, the second para¬ 
graph of which read as follows: 

“The jury is informed that the law will require that 
the amount of your verdict be distributed as follows: 
So much thereof will be payable to the Lumbermens 
Mutual Casualty Company as will reimburse that com¬ 
pany for the death benefit payments heretofore made 
by that company to Mrs. Jett and the surplus will be 
! payable directly to Mrs. Jett.” (App. 43) 

"When the foregoing prayer was submitted, counsel for the 
appellant objected (App. p. 33) on the ground that the jury 
was not concerned with the question of a division between 
the insurance company and Mrs. Jett, and the single ques¬ 
tion in the case was, “What is the pecuniary loss sustained 

by Mrs. Jett.” The following discussion took place with re¬ 
spect to this objection: 

“The Court: Well, you are logically right, but I think 
i there is not any reason why the jury shouldn’t under¬ 
stand what is going to become of this money. 

“Mr. McGarraghy: However, it is an invitation to 
i the jury to award more money than they would other- 
i wise do or than they might otherwise do. 
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“The Court: If you don’t get something of that kind 
they are apt to award less on the theory that she is get¬ 
ting something anyhow. 

“Mr. McGarraghy: No, I don’t think so, your Honor, 
because I think in this case the plaintiff is limited to 
the pecuniary loss she sustained as the result of the 
death. 

“The Court: Well, she is. 

“Mr. McGarraghy: And the instruction on that 
should be limited to that proposition. Now, in this 
case the declaration correctly states the plaintiff’s 
claim that she suffered pecuniary loss. Now, when 
we start instructing the jury, the jury can’t award so 
much to Lumbermens and so much to Mrs. Jett, it is 
a matter of law. And so I say it is an invitation to the 
jury to award more than the pecuniary loss, and there¬ 
fore it would be wrong to so instruct them. 

‘ 1 The Court: I ’ll tell you: I believe you are right, but 
I don’t believe the jury ought to be—I do believe that 
the jury ought to understand the situation. That is, 
when I say they ought to understand, I don’t mean to 
say that the Court ought to tell them, but I mean that 
if in the argument of counsel an explanation is made 
the Court doesn’t see any objection to it. 

“Mr. Newmver: Well, then suppose, if your Honor 
please, I omit the second paragraph and cover it in the 
presentation. 

“The Court: All right, sir.” 

As discussed in an earlier portion of this brief, counsel 
were permitted to argue the law to the jury as decided by 
the Court and there was no separate instruction on the law 
from the Court. Therefore, when the Court authorized 
counsel for the plaintiff to cover this matter of distribu¬ 
tion in his argument, it was the same as if it had been pre¬ 
sented to the jury by the Court. 

We respectfully submit that the Trial Court was wrong 
in its view that the jury “ought to understand the situa¬ 
tion”. The jury had no concern with the distribution be¬ 
tween the insurance company and Mrs. Jett. The sole 
question for the jury to decide, once it determined liability, 
was the pecuniary loss sustained by Mrs. Jett, and that 
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should not have been confused with this matter of division 
and the award of the jury should not have been influenced 
cither up or down on this account. 

When I argued to the Court that to permit such an argu¬ 
ment would invite the jury to award more money than 
they would otherwise do, the Court responded that unless 
the jury was informed of the division “they are apt to 
award less on the theory that she is getting something 
anyhow”. This colloquy clearly establishes that permitting 
argument to the jury on this point was for the purpose of 
influencing the amount of the jury’s award when such award 
should have been limited to the evidence of Mrs. Jett’s pe¬ 
cuniary loss. 

Argument of counsel for the plaintiff on this subject is 
printed commencing on page 35 of the Appendix. Counsel 
for the plaintiff will undoubtedly argue in this Court that 
the error of the Trial Court in permitting such argument 
was waived when counsel for the transfer company re¬ 
sponded in the language found on page 38 of the Appendix. 
T respectfully submit I had no choice. Once the Court had 
authorized plaintiff’s counsel to argue the proposition, I 
had to respond, and such response could not constitute a 
waiver of the basic error. 

4. The issue in this case should have been limited to the 
alleged assault and whether that assault was committed 
under circumstances so as to create liability of the master. 
The question of what were the weather conditions on the 
day of the assault was immaterial and irrelevant to the issue 
which the jury was called upon to decide and could have had 
no effect other than to distract the jury from the issue be¬ 
fore it. 

I respectfully submit that the Trial Court committed er¬ 
ror in permitting counsel for the plaintiff to introduce 
weather bureau reports showing the outside temperature 
on the day of the assault. This could have had no bearing 
on or relevancy with respect to the issue in this case, 
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namely, whether Smith committed the assault on Jett while 
acting in the course of his employer’s service and the scope 
of his employment and for his employer’s benefit. The offer 
was unquestionably made for the purpose of prejudicing 
the jury against the Park Transfer Company and the ad¬ 
mission of evidence of the weather bureau reports was 
prejudicial error. 


CONCLUSION. 

For the reasons stated above, it is respectfully submitted 
that the judgment of the Trial Court should be reversed 
and this Court should find as a matter of law on the evi¬ 
dence in the case that the appellant is not liable in damages 
and should direct the Trial Court to enter judgment for the 
defendant, Park Transfer Company, Inc. 

Respectfully submitted, 

Joseph C. McGarraghy, 

1405 K Street, N. W., 
Washington, D. C., 

Counsel for Appellant. 

Wilkes, McGarraghy & Artis, 

Of Counsel. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY BOTH PARTIES. 

1 Complaint 

(Damages for wrongful death by assault and battery) 

lL The claim for relief on behalf of the plaintiff herein 
is for the sum of $10,000 and is within the jurisdiction of 
this court. 

2. On July 31, 1940 at about 11:30 o’clock a. m., Jay 
Franklin Jett, deceased, was engaged in the course of his 
employment on a construction job located at 450 Indiana 
Avenue, Northwest, and while at said place the defendant, 
Clarence Henry Smith, did strike the said decedent with 
an iron pipe upon said decedent’s head causing him fatal 
injuries from which he died in the District of Columbia on 
said date. At the time of said striking, as aforesaid, the 
said Clarence Henry Smith, was upon the premises of the 
said construction job as a servant, employee and agent of 
the Park Transfer Company, a corporation, and said strik¬ 
ing by said Clarence Henry Smith was committed by him 
while acting within the scope and course of his said employ¬ 
ment. 

2 3. By reason of the wrongful death of said dece¬ 
dent as a direct result of said striking, a claim for 

relief for damages has accrued to his estate for the benefit 
of his widow, Anna E. Jett, and for his only surviving child, 
Jay Ralph Jett, who have sustained pecuniary damage as 
a result of his said wrongful death. The plaintiff Anna E. 
Jett, has been duly appointed administratrix of the estate 
of said decedent by the probate branch of this court and is 
authorized to maintain this action. The plaintiff, Norair 
Engineering Corporation, employer of the said decedent, 
carried workmans compensation insurance with the plain¬ 
tiff, Lumbermens Mutual Casualty Company, and death 
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benefits under the Workmens Compensation Act in force 
in the District of Columbia have been paid to the widow 
of the said decedent as provided for by law which will be 
continued in the future and said employer and insurance 
carrier are entitled to subrogation, according to law, to 
the exent of their payment of benefits because of said 
wrongful death and are entitled to recover the same from 
the defendants and the surplus over and above such pay¬ 
ments and up to $10,000 is, according to law, payable to the 
administratrix of the estate of the said decedent. 

4. Wherefore plaintiffs demand judgment against each 
of the defendants herein in the sum of $10,000, with costs. 

#•**«#*•*• 

6 Answer of Park Transfer Company 

1. For answer to the complaint herein filed, the defen¬ 
dant, Park Transfer Company, a corporation, says that it 
is without knowledge of any of the facts alleged in said 
complaint and, therefore, the defendant denies each and 
every allegation therein contained. 

2. Further answering said complaint, the defendant, Park 
Transfer Company, says that if the defendant, Clarence 
Henry Smith, did strike Jay Franklin Jett with an iron 
bar upon his head, causing him fatal injuries from which 
he died in the District of Columbia, said action by said 
defendant, Clarence Henry Smith, had no relation to and 
was wholly outside of the scope and course of his em¬ 
ployment by this defendant, Park Transfer Company. 
*•##***••• 

10 Amendment to Complaint 

Pursuant to leave of court granted to the plaintiffs on the 
8th day of May 1942 the plaintiffs hereby amend their 
complaint herein in the following respects: 

1. In the caption of the complaint the designation of the 
parties plaintiffs is deleted and the following is inserted 
in lieu thereof: 
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“Lumbermens Mutual Casualty Co., a corporation, 1301 
H. Street, N. W., for its benefit and to the use of Anna E. 
Jett, Administratrix of the Estate of Jay Franklin Jett, 
deceased, 2319 13th Street, N. W., Washington, D. C., 
Plaintiffs 

2. On page two, paragraph numbered 3, delete the sen¬ 
tence beginning on line 6 with the words “The plaintiff” 
and ending on line 8 with the words “this action.” and 
insert the following in lieu thereof: 

“The use plaintiff, Anna E. Jett, has been duly appointed 
administratrix of the estate of said decedent by the probate 
brhnch of this court and is entitled to the relief prayed for 
herein.” , 

3. On page two, paragraph numbered 3, line 8, the 
11 word “plaintiff” and the comma which followed it 
are deleted. 

4. On page two, paragraph number 3, line after the word 
“law” the following is inserted: 

“by said Lumbermens Mutual Casualty Co., as the in¬ 
surance carrier for said employer in accordance with an 
order of the United States Employees Compensation Com¬ 
mission,” 

5. On page two, paragraph 3, line 14, the words “em¬ 
ployer and” are deleted; in line 15 the word “are” was 
changed to “is”; in line 16 the word “their” was changed 
to “its”; in line 16 the word “are” was changed to “is”. 

• ••••••••• 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY BOTH PARTIES. 

142 Motion of Defendant Park Transfer Com¬ 

pany for a Directed Verdict 

Mr. McGarraghy. If the Court please, my motion is that 
the Court direct the jury to return a verdict in favor of the 
defendant Park Transfer Company for the reason that 
there is no evidence in the case upon which the jury could 
find that any action by Smith was in the course of his 
employment, for which the Park Transfer Company should 
be held liable. 

The Court. Well, now, in order that you may get some 
idea of how the Court’s mind is running, it is utterly im¬ 
possible, in the Court’s opinion, to reconcile the decisions. 
That is what the Court thinks about the decisions along 
the line of the real issue in this case; but it seems to the 
Court that the true law is that, if the incident grew out of 
something which the employee was doing in the ordinary 
course of his employment, then the employer would be 
liable. 

Now, that is as near as I can state my view at present. 
I am only telling you that so you will have some idea of 
what I have in mind. 

Mr. McGarraghy. Yes, your Honor. 

I think the last decision of our own Court of 

143 Appeals on the subject—and of course your Honor 
is familiar with it—is the Dilli case. 

The Court. Is that in 71? 

Mr. McGarraghy. 71 Appeals; yes, your Honor. And 
in that case the Court stated the law to be: 

—“a verdict could only have been directed in defendants’ 
favor, if there were no facts shown in the evidence which 
would support a finding that Propst”— 
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That’s the employee. 

—“was acting within the scope of his employment.” 

The Court previously having said the law to be: 

“It is well established that an employer may be held 
responsible in tort for assaults committed by an employee 
while he is acting within the scope of his employment, even 
though he may act wantonly and contrary to his employer’s 
instructions.” 

But you still get the proposition: Was the employee 
acting within the scope of his employment at the time of 
the assault? Now, in this case was it within the scope of 
his employment when he committed the assault on Jett? 
And for that I do think we have to— 

The Court (interposing). Now wait. It isn’t a question 
whether or not the taking of a drink of water is in the 
course of employment? 

Mr. McGarraghy. Oh, no; I don’t think so. I don’t 
think the question is in the course of his employment; I 
think it is whether it is within the scope of his employment, 
and I think there is a difference. 

The Court. Well, if you think there is a dif- 
144 ference, isn’t the taking of a drink of water within 
the scope of his employment? 

Mr. McGarraghy. The choice of where he shall take the 
drink of water, however, is not. Now, in this case the 
testimony was that there was water available for him at a 
spigot; and that is not the test here, in any event. 

The Court. He didn’t necessarily have to go to the 
spigot. 

Mr. McGarraghy. I think this. I don’t think the test is 
whether or not getting the drink of water was within the 
scope of his employment or was within the course of his 
employment. The test here is whether or not committing 
the assault upon Jett was within the course of his employ¬ 
ment. 
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The Court. That is not what the Court said. 

Mr. McGarraghy. Oh, yes, your Honor. 

The Court. In the 71 Appeals case. 

Mr. McGarraghy. Oh, yes, your Honor. 

The Court. The Court said in that case that he had 
served a guest with a hamburger. 

Mr. McGarraghy. That’s right. 

The Court. And the guest didn’t like the hamburger, 
and wrapped it up and threatened and said he was going to 
show it to the employee’s boss, whom he knew. 

Now, up to that point, of course, the employee was 
clearly acting within the scope of his employment, but the 
assault was not within the scope of his employment but 
grew out of something that he was doing in the course of 
his employment. 

In this case it could be argued—and I am not passing 
upon it at all because it is a difficult question—in this case 
it could be argued that the taking of a drink of water 
145 was within the scope of his employment and that 
this assault grew out of something that he was doing 
in the course of his employment. 

Mr. McGarraghy. Now, if I can get to this Dilli case 
further and point out to your Honor how the trial court 
handled that with the jury after it submitted it to the jury, 
and to point out the distinction between that case and the 
present case, here is an instruction which the trial court 
gave: 

“The jury are instructed that in order to find in favor of 
the plaintiff you must be convinced by a preponderance of 
the evidence that the defendants’ employee, in striking the 
plaintiff, was acting in the furtherance of the interests of 
the defendants.” 

The Court. Just see—and the Court doesn’t mean to 
criticize either the trial court or the Court of Appeals— 
but just see how impossible that instruction is. It is per¬ 
fectly obvious that he was not doing what his employer 
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wanted him to do or ever hired him to do when he struck 
this customer over the head with the piece of pipe, or 
whatever he hit him with. I mean, the instruction just 
doesn’t click. He couldn’t have been. In other words, if 
the jury had followed the instruction that was given by 
th^ lower court, and which the Court of Appeals said was 
a good instruction, they couldn’t have found for the plain¬ 
tiff. They just couldn’t. 

Mr. McGarraghy. However, they did. 

The Court. Well, I know, and the Court of Appeals sus¬ 
tained it 

Mr. McGarraghy. That’s right. Now, however, I be¬ 
lieve that if your Honor will bear with me— 

The Court (interposing). What I started out by 
146 saying is that you just cannot reconcile these cases. 

You can’t. 

Mr. McGarraghy. If your Honor will bear with me I 
think I can establish that the cases do hold that the assault 
must be within the scope of employment. I mean, take this 
by way of example, and I think that there are more cases 
this way: take the case of an employee who is given the job 
of repossessing some property and in the course of repos¬ 
sessing the property commits an assault upon a person 
having the possession of it. There is a case where the 
assault was committed in the course of the employment. 

Take the case of the conductor on a streetcar, or the 
motorman on a streetcar—or, rather, a conducter on a 
streetcar who gets in a controversy with a passenger over 
some situation and in the course of that controversy ejects 
him, using unreasonable force. There you have got an 
asault within the course of employment, although the as¬ 
sault was undoubtedly contrary to the instructions of the 
employer and probably contrary to the duties of the em¬ 
ployee. 

The Court. I know, but you stick to the 71 Appeals case 
and see if you can convince me of that; that is the one you 
started out with. 
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Mr. McGarraghy. Well, I tried to convince you with that, 
but your Honor immediately says that you can’t reconcile 
that. 

The Court. Well, now let’s see if you can’t. Just let 
us read what this case says here: 

4 ‘Appellants also complain that the court’s charge to the 
jury destroyed the effectiveness of two instructions which 
the court had given at appellants’ instance. We have care¬ 
fully examined the instructions and the court’s 
147 charge, and we can find nothing in the latter to sus¬ 
tain this point. In both instructions the jury was 
told that, if Propst was acting in self defense,”— 

That is the employee. 

Mr. McGarraghy. That’s right. 

The Court (continuing). 

—“or at the time of the assault was not acting in the fur¬ 
therance of the employers’ interest and in the discharge of 
his duty, and committed the assault in a moment of heat 
and passion provoked by plaintiff’s words and conduct, they 
should find for the defendants.” 

And yet the jury found for the plaintiff, and the Court 
of Appeals sustained it. 

Mr. McGarraghy. Well, that is right, your Honor, but I 
am arguing a proposition of law here now, and I say to 
your Honor that if your Honor gives instruction—suppose 
your Honor lets it go to the jury and your Honor gives an 
instruction that conforms to the ruling of the Court of 
Appeals in the Dilli case. You don’t have any evidence 
to support it. 

The Court. Of course, I am not consciously going to give 
an instruction contrary to the decision of the Court of 
Appeals, but when I analyze the decisions I reach the con¬ 
clusion that what the Court of Appeals really decided was 
that, if the act grew out of an act which was within the 
scope of the employment of the employee, then the em- 
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ployer is responsible. That is what the Court of Appeals 
must have meant because under this instruction the jury 
would have had to have found for the defendant because it 
is perfectly obvious that the employer didn’t intend for 
his employe, because he didn’t like something that a 
148 customer said, to strike him over the head with a 
piece of pipe. 

Mr. McGarraghy. Yes, but in that case you have the Court 
finding that the controversy arose out of a dispute over 
a hamburger sandwich. 

The Court. And this controversy arose over a dispute 
about a drink of water. 

Mr. McGarraghy. Well, however, Smith wasn’t employed 
by the Park Transfer Company to have anything to do with 
that bucket of water. 

The Court. But, my dear sir, do you mean to say that 
when a man is employed in doing manual labor in the 
summertime—or any other time, as far as that is con¬ 
cerned, but I want to make the incident as parallel as I can 
—and hasn’t had a drink of water all the morning, and 
stops at eleven o’clock for a second, or ten seconds, to take 
a drink of water, that he is still not acting within the scope 
of his employment? 

Mr. McGarraghy. I most certainly say so, so far as to 
hold this company liable in damages for an assault com¬ 
mitted by the man incident to taking that drink of water. 

The Court. Suppose there had only been one bucket of 
water and there were two men who wanted it. 

Mr. McGarraghy. But you are supposing something that 
isn’t in this case. 

The Court. And there were two men—now, I am not say¬ 
ing I am going to charge such; I am only trying to give an 
illustration which is parallel with this case so far as the 
la*w is concerned, in my judgment. Suppose there had been 
just one drink of water left, and Smith and the decedent 
both wanted that drink of water, and they both went 
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149 after it at the same time, and this assault had grown 
out of an incident of that kind. Do you mean to say 

that Smith wouldn’t have been doing something which grew 
out of an act committed in the course of his employment? 

Mr. McGarraghy. No, sir. I would say most certainly 
he was doing something to promote his own personal in¬ 
terest and which had no relationship to his employer. 

The Court. Well, the Court just can’t agree with that, 
you know. 

Mr. McGarraghy. Well, may I call your Honor’s atten¬ 
tion— 

The Court. (Interposing) It is perfectly obvious that 
a man has got a right to take a drink of water while he 
is working and has got a right to attend to the wants of 
nature. 

Mr. McGarraghy. Well, let us assume this. Mr. Newmyer 
in questioning a witness—I think questioning one of the 
Park Transfer employees—said, “If you had to answer a 
call of nature, you had a right to stop to do it, didn’t you?” 

The Court. Well, I made the statement that the answer 
to that was perfectly obvious. 

Mr. McGarraghy. That is right. That is right; it is ob¬ 
vious. But let us go a step further and let us suppose that 
the man in answering a call of nature wanted to go into a 
bathroom or toilet which he had no right to go into, and 
that there was another one available, and a controversy 
arose because he insisted on going into the one he had no 
right to go into. Would, as a result of that controversy, the 
employer be liable for any act committed by that em¬ 
ployee ? 

The Court. I think I can answer that in a manner satis¬ 
factory to myself, but I don’t have to because of this 

150 case. It just happened that there was a bucket of 
water apparently for anybody to drink that wanted 

to, but the white man didn’t want the colored man to drink 
out of the bucket. That was all there was to it. There is 
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nothing in the case to show the colored man had no right 
to drink out of the bucket. 

Mr. McGarraghy. Now, your Honor, the fact is, the testi¬ 
mony is that these men brought their own buckets of water 
when they wanted to. Now, in this particular case they 
hadn’t brought their bucket of water. 

The Court. And therefore they couldn’t drink? 

Mr. McGarraghy. And therefore they should get water 
where water was available for them; that is, at the spigot. 
Now, we are not being charged here—we are not being sued 
for not providing somebody with a bucket of water. 

The Court. Of course you are not. 

Mr. McGarraghy. We are being used because this man 
Smith is supposed to have been advancing the interest of 
his 1 employer when he committed the assault. 

The Court. Oh, no; no more than in this case in 71 Ap¬ 
peals. There isn’t a thing to show that he was advancing 
the interest of his employer when he struck this fellow 
over the head with a bung starter—a bung starter or what¬ 
ever he hit him with—but everything that took the 71 Ap¬ 
peals case to the jury was the fact that the act of hitting 
the customer with a bung starter grew out of an act per¬ 
formed within the scope of the employment of the em¬ 
ployee, and that is all there is in the case. There cannot 
be anything else in the case. 

Mr. McGarraghy. Of course I don’t like to get in a posi¬ 
tion of arguing with your Honor; your Honor is deciding 
this. 

151 The Court. Of course I know you don’t agree with 
me. That is perfectly all right. I don’t expect you to. 

Mr. McGarraghy. But I do think this: that the test is 
whether or not the assault for which we are being charged 
was in the course of this man’s employment and was within 
the scope of his employment. 

Now, I have got plenty of cases to call your Honor’s at¬ 
tention to, both here—and, frankly, we have got this case— 
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The Court (interposing). There is no way in the world, 
in my opinion—I have been familiar with cases of this class 
ever since I began to practice law in 1901, and there is no 
way on earth to reconcile the cases, in my opinion. 

Mr. McGarraghy. If I may call your Honor’s attention 
to certain other Court of Appeals cases, perhaps they 
will help you. I don’t know. 

The Court. But the only thing that I can get out of it 
after all these years is this, as I said before: that when 
the assault grows out of an act being performed in the 
course of the employment of the employee the master is 
liable. That is all I can get out of it. 

Mr. McGarraghy. Well, may I call your Honor’s atten¬ 
tion—apparently your Honor has reached your decision 
on this matter. 

The Court. Oh, no, I haven’t. No. I have thought a 
lot about it and am still thinking about it. 

Mr. McGarraghy. In this case of Grimes v. B. F. Saul 
Co., in 60 App. D. C., at page 47, I merely quote this lan¬ 
guage from the decision of the Court in that case. It was 
on pleading a demurrer to the— 

The Court (interposing). I am familiar with that 
152 one. 

Mr. McGarraghy. The Court said: 

“The statement does not disclose that the wrongful 
act”— 

And I emphasize the word “act” because the act here is the 
assault. 

The Court. Get me that 60. 

Mr. McGarraghy. (Reading) 

—“that the wrongful act of the defendant’s agent or ser¬ 
vant was done in the furtherance of the employer’s business, 
or within the scope of the agent’s employment.” 

The wrongful act, they are talking about. It is the 
wrongful act here for which we are being sued: the wrong¬ 
ful act, the assault. 
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The Court went on and said: 

“It "was an independent trespass of the agent, utterly with¬ 
out relation to the service which he was employed to render 
for the defendant. In such case the employer is not 
liable.” 

Now, it is the act for which we are being sued here. 

The Court. Now let’s see how in that case—I am not 
going to charge the Court of Appeals up with it because 
they were quoting; I am going to charge it up to the other 
fellow. I am going to charge him with it. Now let’s see 
how they wiggled out of the dilemma they were in, and this 
is how they did it: 

“Whether the act was or was not such as to be within 
the employment’s scope is ordinarily one of fact for the 
jury’s determination. But if the departure from the em¬ 
ployer's business is of a marked and decided character 
the decision of the question may be within the pro- 
153 vince of the court.” 

Now, don’t you see, the court there takes the position 
that you have got to take each case and decide from that 
case’s facts; and where, as this case says, the departure 
from the employer’s business is of a marked and decided 
character the decision of the question may be within the 
province of the court. 

Now, in that case this inspector, this employee, went to his 
master’s apartment house and gratuitously w’ent by subter¬ 
fuge into the apartment of the janitor and attempted an 
assault on the janitor’s wife; and that is why the court 
shys that the departure from the employer’s business is 
of a marked and decided character. Now, that is a very in¬ 
definite statement, but that is just what they do mean. 

Mr. McGarraghv. Well, could there have been any more 
decided and marked departure from the employer’s business 
in this case, which was— 
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The Court (interposing). Than to get a drink of water? 

Mr. McGarraghy. No, sir. Than to commit an assault. 
This company is not the Park Transfer & Murder Com¬ 
pany. 

The Court. The assault is always a departure. If that 
was the test, there wouldn’t be an case ever go to the jury, 
because the assault is always a departure. 

Mr. McGarraghy. I respectfully disagree with your 
Honor on it, of course. 

I have here a notation of what is stated to be the pre¬ 
vailing rule. Here is what the Restatement of the Law of 
Agency says: 

“The master, however is relieved from liability on 
154 the rule stated in this section if the servant has no 
intent to act on his master’s behalf, although the 
events from which the tortious act follows arise while the 
servant is acting in his employment, and although the ser¬ 
vant becomes angry because of it.” 

The Court. You can find lots of language of that kind. 

Mr. McGarraghy. And the language goes on and says: 

“In order to establish the existence of liability for torts 
under the doctrine of respondeat superior these are two 
essentials: 

“1. When the tort was committed, the servant must have 
the status of a servant, that is, carrying on in the course 
of this master’s business. 

“2. The tort”— 

Not the drinking of the water; the tort, the assault— 

“must be included within the specific duties of his master’s 
—of the—” 

The Court (interposing). If the Court meant what it 
said,— 

Mr. McGarraghy (continuing reading:) 

—“specific duties of the employment.” 
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The Court. If the Court meant what it said, no case 
would ever go to the jury. They say one thing and then do 
another. They make a statement of that kind and then 
let the case go to the jury, which shows they don’t mean 
what they said. What they do mean is that, if the assault 
grew out of an act which at the time was within the scope 
of the employment of the employee, the master is liable. 
That is what they must mean. 

Mr. McGarraghv. May I call your Honor’s atten- 
155 tion to other language along the same type ? 

The Court. Yes. 

Mr. McGarraghv. I call your Honor’s attention to the 
language of District Judge Walter—not in this district, of 
course—of the District Court for the District of New Jer¬ 
sey. It is a case reported in 39 Fed. Supplment at page 
855, and the only language I call to your Honor’s atten¬ 
tion is this; and this was a case where the master of a 
boat hit a couple of boys who were swimming in the river 
and hanging onto the boat, and he hit one of them with a 
rope and killed him, and the suit was brought for that. The 
Court said: 

“The act of Hugo Wuori”— 

That is the master. 

—“in striking Cifrondello, the deceased, was the result of 
an inflamed mind and demonstrates an independent ma¬ 
licious purpose not intended to be on his master’s behalf, 
and consequently his master is not liable.” 

The Court. Well, I know, but there has been almost a 
uniform repudiation of that doctrine. 

Mr. McGarraghy. Of course, this is only in 1941. 

The Court. I know, but you won’t find it anywhere 
else. I have looked very carefully into the matter, and that 
is an ancient doctrine, and it is not a modern doctrine. 

Mr. McGarraghy. Well, that was the principal case in 
the note which I read to your Honor and which referred to 
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it, if I my go back to it, if your Honor will pardon me 
just a minute. 

The Court. Certainly. 

Mr. McGarraghy. I had it a minute ago. 

156 That case is the case of The H. S. Inc. No. 72, 39 
Fed. Supplement, and is the principal case in this 
note which I was reading to your Honor, and after referring 
to a number of cases they say that, “It is the principal 
case and the majority.” Now, this was a note that was 
written just in 1942, so I am puzzled at your Honor’s 
statement that it is an ancient doctrine which has been 
repudiated. 

The Court. I haven’t any doubt about it, sir. 

Mr. McGarraghy. I call your Honor’s attention to 
certain other decisions of other jurisdictions: 

The case of Bowler v. O’Connell, 162 Mass. 319, where I 
quote this language from the Court: 

“An act done by a servant while engaged in his master’s 
■work, but not done as a means of performing that work, 
is not to be deemed the act of the master.” 

The Court. Well, now let us assume that that is the law 
and that that was the law in the District of Columbia. The 
Court of Appeals couldn’t have found as they did in the 
71st Appeals case. If that is the law, they couldn’t have 
found that way. They would have had to have said that 
the case should be taken from the jury. 

Mr. McGarraghy. I am not clear, but I am relying on 
the Dilli case. I am relying upon the law which the Dilli 
case announced both in the trial court and the Court of 
Appeals, and say that under the law as stated in the Dilli 
case there is no evidence upon which this case can be 
submitted to the jury. 

Now, I call your Honor’s attention to Fairbanks v. 
Boston Storage Warehouse Co., 189 Mass. 419. I won’t 
read the whole case: 
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157 1 ‘We do not see how it can be said that the assault 
was committed as a means or for the purpose of 

performing the work which the servant was employed to 
do.” 

In other words, it isn’t the getting of the drink of water; 
it is the assault for which we are being sued; and the 
question is whether the assault was committed within the 
scope of his employment. 

The Court. Do you mean to say that when this fellow 
struck the customer with a bung starter he was doing 
anything in the furtherance of his master’s business? 

Mr. McGarraghy. I think that from this point of view 
he was. I think that, as the Court of Appeals said in that 
case, it was his duty to serve the sandwiches. It was his 
duty to receive the complaints incident to it, and so forth, 
and that he committed the assault in connection with his 
duties. 

Now, in another case—it is an old English case; it may 
be bad law now—in Poland v. John Parr & Sons, 1 King’s 
Bench 236, and that was treated in rather a recent case in 
275 Mass. 521 and was quoted with approval: 

“A master is not responsible for a wrongful act done by 
his servant unless it is done in the course of his employ¬ 
ment. It is deemed to be done so if it is either (a) a wrong¬ 
ful act authorized by the master, or (b) a wrongful and 
unauthorized mode of doing some act authorized by the 
master.” 

And in 94 N. J. L. 398, Casale v. Director General of 
Railroads: 

* ‘Where the act of a servant is a willful one, not ex¬ 
pressly or impliedly within the line of the servant’s 

158 duty or employment, entirely disconnected there¬ 
from, done, not as a means, or for the purpose of 

performing the master’s work, the master is not respon¬ 
sible for such act of the servant.” 
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Now, that is a recent case. 

Here is a Connecticut case, Turner v. The American 
District Telegraph & Messenger Company: 

“ A master is liable’*— 

And I digress a moment to emphasize to your Honor that 
we are not here dealing wth a suit for negligence; this is 
a suit for a willful act on the part of this man Smith, 
according to the plaintiffs’ case. 

“A master is liable only for those torts of his servant 
which are done with a view of furthering his master’s 
business within the field of his employment—for those 
which have for their purpose the execution of the master’s 
orders or the doing of the work assigned to him to do.” 

And I think perhaps that is the distinction, as I pointed 
out a little while ago, in those cases which hold that an 
employer is liable; and your Honor said there could never 
be a case, if my contention here is sustained, where the 
employer would be held liable because whenever an assault 
was committed it would be beyond the scope of employment 

Of those cases where the assault is the natural process 
of carrying out a duty of the employee, I might take for 
example this case that was in our Court of Appeals. I 
think it was the Axman case, the Axman v. Washington 
Gas Light Company case, where the Court of Appeals 
reversed in that case and held that these inspectors 
159 of the Gas Light Company who had tried to get into 
the house for the purpose of making an inspection 
of the gas meter, and finally went through the window and 
committed an assault upon the woman tenant of the house 
who was trying to keep them out—that in that case it was 
a part of their duties to get into the house to make this 
inspection, and that when they committed the assault it 
was in furtherance of the business of the Washington Gas 
Light Company, and therefore the employer could be held. 
I think there is the distinction, but in that case the Court 
said: 
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“Of course, the moment the agent turns aside from the 
business of the principal and commits an independent tres¬ 
pass, the principal is not liable. The agent is not then acting 
within the scope of his authority in the business of the 
principal, but in furtherance of his own ends.’’ 

Now, I respectfully submit to your Honor, I could take 
more of your Honor’s time, but I think we both know the 
facts in this case, and I think your Honor has my view of 
the law in the case, and I ask your Honor to rule on my 
motion. 

The Court. I will hear you, Mr. Newmyer. 

Argument on Motion for Directed Verdict by 
Mr. Alvin L. Newmyer 

1 Mr. Newmyer. If your Honor please, your Honor’s sum¬ 
mary of the principle governing this case is exactly the one 
that is given in a case something like this. Calling your 
attention to the case of Chicago Mill & Lumber Company v. 

Bryeans, in 209 S. W. 69, in that case the decedent 
160 was hauling kindling wood from a factory, and he 
was in front of the kindling platform lifting his 
wagon in a position to dump the kindling into it when the 
foreman for the company told him that he would have to 
quit giving orders to the Negro up there, that he was 
bothering the men. 

The Court. Had to do what! 

Mr. Newmyer. That he was bothering the men, that he 
would have to quit talking to the men there. And the 
decedent, the man hauling the kindling wood, called the 
foreman a liar, and they started an argument, and the fore¬ 
man killed him, and the suit was against the foreman’s 
employer. 

The Court said that, in an action for death of a third 
person, whether the defendant’s employee killed decedent 
in the course of the master’s business was a question for the 
jury, although in this case the decedent had called him a 
liar immediately before the killing. 
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The Court further said that, in an action for death of a 
third person killed by an employee of the defendant, an 
altercation having occurred concerning the defendant’s 
business, whether there was a real cessation of the quarrel 
or whether it was renewed through the fault of the de¬ 
ceased was a question for the jury, and the Court used this 
language, which is peculiarly similar to your Honor’s in¬ 
terpretation of these decisions: 

Where a quarrel arose from an act of defendant’s em¬ 
ployee, acting in the scope of his employment, and the 
killing of the decedent was a climax of the quarrel, the 
master would be liable for the killing. Just as where the 
act which in this case the defendant’s servant was 
161 performing was an act within the scope of his em¬ 
ployment, and the quarrel grew out of the act he 
was doing in the scope of his employment, even though it 
climaxed in a killing, the master would be responsible un¬ 
der those circumstances because upon the present view of 
the evidence, further, there is no question of a personal 
grievance on the part of this colored man against this man. 
There is no evidence that they knew or had ever seen each 
other before. He wasn’t carrying out any malicious per¬ 
sonal spite which he had against this man when this thing 
began; but he was, at the time it originated, engaged in 
the service of his master, taking a drink. The same as an 
automatic piece of machinery would be oiled to keep it 
working, this man had to be furnished with drink, and he 
was taking it on the direct route where he was going from 
one part of his job to the other, from the top floor to the 
subbasement. 

It all arose in the scope and while he was engaged in the 
course of his employment; and I say that under the au¬ 
thorities, even the ones that he cited (indicating Mr. Mc- 
Garraghy), the question of whether or not in doing this 
thing Smith was acting in the course of his employment or 
in the scope of his employment would be a question for the 
jury to determine, and not a question of law; and if the 
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jury find that he was acting in the scope of his employment 
at the time this thing was climaxed in the killing, and that 
it was not the result of a personal grievance or some act 
which this man committed outside of the scope of his em¬ 
ployment and was not a self defense on the part of this 
colored man against an assault being committed on him, 
that the master would be responsible. 

Your Honor has, to use a colloquial expression, 
162 hit the matter right on the button in your analyses 
of the principles to be derived from these cases, and 
we have looked at all that he has cited in the history. 

The Court. Now, how do you distinguish this case, if 
you distinguish it, from the case in 60 Appeals which we 
have discussesd, the case where there was an assault com¬ 
mitted, attempted rape committed, on the janitor’s wife? 

Mr. Newmyer. Well, in the first place, that man was 
sent to the house to collect rents. If there was any act to 
be conceived that would not be in the course of employment, 
it certainly would be the kind of an act this man was trying 
to commit, that was strictly personal. It could in no sense 
have been an act that was conceived or anticipated to 
benefit the master, such as the act of drinking. 

The Court. Could it have been said to grow out of the— 

Mr. Newmyer (interposing). I don’t think so. 

The Court. You see, that is the distinction which appears 
to me. 

Mr. Newmyer. Yes. 

'■ The Court. It couldn’t be said to grow out of anything 
that he was doing in the course of his employment. 

Mr. Newmyer. No. If, for example, he had gone there 
to collect rents, and he had had a dispute with a tenant 
from whom he was seeking to collect rents, that might have 
been said to have grown out, but here he was going to a 
different part of the building on a personal mission of his 
own which could only benefit him personally, not in the 
interests of his company. And of course that case was 
simply a demurrer to a complaint, and the Court held that 
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the complaint didn’t set forth sufficient facts to show 

163 a case because in that case they couldn’t set forth 
sufficient facts; there was no justification for it. 

Mr. McGarraghy. I have nothing further. 

The Court. Gentlemen, this is not an easy matter—not 
for me, I mean. It isn’t easy for this Court to pass on this 
question, because, as I think I have said several times, I 
do not think that the cases can be reconciled. I am sure, 
from a rather careful investigation, that the modern ten¬ 
dency is to hold the master liable if it can be fairly said 
that the assault grew out of an act which the servant was 
performing within the scope of his employment, unless the 
evidence shows that the assault did not grow out of that 
act, fairly construed, but grew out of some passion—either 
malice or sudden passion—on the part of the employee 
committing the assault. And therefore the motion will be 
overruled. 

Discussion of Prayers 

Mr. McGarraghy. I have no evidence, your Honor. I am 
willing to stand on my motion, and I suppose that the ques¬ 
tion—unless Mr. Wilson does, I suppose the question be¬ 
fore your Honor is a matter of instruction. 

Mr. Wilson. And we have nothing to offer for Smith. 
If your Honor please, I take it you will—I have drawn a 
prayer of the law of self defense, but I have heard your 
Honor instruct on that subject. 

The Court. You have what? 

Mr. Wilson. I say I have drawn a prayer to the effect 
that, if Smith acted in self defense, then the jury should 
find for the defendant Smith, if they should find that 

164 he so acted. I have a prayer, but I say I have heard 
your Honor charge on that subject so often. I like 

your Honor’s prayer, your Honor’s summation of the law; 
so if your Honor will advise or let me know that you 
will instruct to that effect, then I am prepared to argue the 
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case without presenting any evidence. If Smith acted in 
self defense, then the jury verdict should be for the de¬ 
fendant Smith. 

The Court. Have you any prayers ? 

Hr. Newmyer. Yes, I have some, if your Honor please, 
and I think Mr. McGarraghy has. Mine have just come in, if 
your Honor would give me about five minutes, a little 
recess. 

The Court. Have you some prayers, Mr. McGarraghy? 

Mr. McGarraghy. Yes, sir. 

Mr. Wilson. I have. Well, I have mine drawn, if your 
Honor please, and in connection with that prayer I will 
want your Honor to say to the jury that, since it doesn’t 
appear here who did furnish that bucket of water, the 
decedent had no right to insist that the water was for the 
use of white men only. 

The Court. That statement, as far as I know, is a true 
statement. I am just wondering whether it would be an 
issue in the case. 

Mr. Wilson. So far as Smith is concerned. You see, I 
have defended on the ground of self defense, and we are 
claiming he was doing what he had a right to do, so if he 
had a right to take a drink of water out of the bucket— 

The Court. He still had no right to hit a man in the 
head with a pipe because he wouldn’t let him do it. 

Mr. Wilson. I know, but here in the law of self 
165 defense we have to know who was the aggressor. 

So if this man approached him in a menacing man¬ 
ner—Mr. Newmyer’s own witness said he was loud about 
it, and he wasn’t prepared to say whether he was angry or 
not, but in his loud voice he did call him “Nigger” and 
tried to stop him from drink it—then the question arises 
that the dead man was the aggressor. So I want your 
Honor to tell the jury that he had no right to do that, to 
attempt to stop this man from taking a drink of water on 
this hot day merely because he was a colored man. 

The Court. What do you think of that, gentlemen? 
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Mr. Newmyer. I think it is a matter of argument rather 
than a matter of instruction. I think, in the argument of 
the question of the reasonableness of the conduct of Smith 
under the circumstances, that Mr. Wilson may argue that, 
but I do not think that it should be singled out in any 
particular instruction. The evidence, as a matter of fact, 
is not clear as to whether or not that bucket was available 
for the use of colored men. It isn’t clear one way or the 
other. 

The Court. You are sort of hung up on the two horns of 
the dilemma, aren’t you? 

Mr. Newmyer. As to that, I do not think it is material 
whether he had a right to use it or not. I think probably 
it would be just as well to have the Court give the instruc¬ 
tion that Mr. Wilson suggests, and I won’t object to it. He 
had a right to use it. 

Mr. McGarraghy. I object to it. 

Mr. Wilson. No, but I mean this: he had no right to stop 
him. 

The Court. Sir? 

166 Mr. McGarraghy. I object to that. There is no 
testimony in this case that shows he did have a right 
to use it. It is suggesting to the jury that he should use 
that particular bucket. I say to your Honor that if there 
were other water facilities available, and the testimony is 
there were, your Honor should not suggest to the jury 
that this man had a right to go to this particular bucket, 
when the testimony is that it was not the bucket of the 
Park Transfer Company—it was not the bucket of the Park 
Transfer Company employees, but was being used by the 
people on the basement floor, and not on the subbasement 
floor. 

The Court. Well, it did seem to me the Court could say— 
I mean, I say “could”; maybe “should say”—on that ques¬ 
tion there is no evidence in the case to show that there 
was any reason why he shouldn’t get a drink of water out 
of that bucket. 
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Mr. McGarraghy. Well, now I wish to make further 
objection, on this ground. 

The Court. Yes. 

Mr. McGarraghy. That it is suggesting to the jury that 
the issue in the case is w'hether he had a right to get the 
bucket. The issue in the case is whether or not the assault 
was committed in the course of Smith’s employment for 
the Park Transfer Company; and I say to your Honor that 
the complaint itself on which this case is being tried to the 
Court alleges that the assault was committed in the course 
of the defendant’s employment; and that when you empha¬ 
size or call attention to the fact of whether or not he had 
a right to get a drink of water, that isn’t the question in 
this case. 

The Court. It is not the ultimate question, but it 

167 is a necessary link. It is a necessary link in the 
chain of events. If, as a matter of fact, for in¬ 
stance, he wasn’t acting in the course of his employer’s 
employment and took the—that he went for the drink of 
water, then of course the liability of the employer would not 
be proved when the assault took place. 

Mr. Wilson. If your Honor please, my prayer, Mr. New- 
myer says he concedes it if you will add to it “the force 
used must be reasonable.” Is that right? 

Mr. Newmyer. Yes. 

168 The Court. “Provided you find that the force 
used was reasonable”? 

Mr. Wilson. Yes. 

The Court. What ? 

Mr. Newmyer. Yes. 

Mr. Wilson. And I am willing to add—that is the law of 
self defense: you can’t use excessive force. 

The Court. Now, this is the way the prayer would read. 
There will be a semicolon after the word “Smith,” and 


27 


then added “provided you find that the force used by Smith 
was reasonable”? 

Mr. Newmyer. Yes. 

The Court. You concede that, do you? 

Mr. Newmyer. Yes, I concede it. 

The Court. All right. Conceded as modified. 

Now, the Court, of course, refused the defendants’ first 
prayer. His second prayer was withdrawn. And what 
have you to say about the third and fourth prayers, gentle¬ 
men? 

Mr. Newmyer. We object to the third prayer because 
this repeats that defendant’s employee, in striking the 
deceased, was acting in the furtherance of the interests of 
his master. That is confusing and not in accordance with 
the reasoning of the cases or the modern rule. 

Mr. McGarraghy. It is the prayer that was given in the 
Dilli case. 

Mr. Newmyer. And of course the use of the words “must 
be convinced”; the usual form is, “you must find by a pre¬ 
ponderance of evidence”. 

Mr. McGarraghy. I have no objection to changing 
169 it to “you must find”. 

Mr. Newmyer. “by a preponderance of evidence”. 

The Court. Gentlemen, do you want to be heard further 
on the third and fourth prayers, defendants’ prayers, be¬ 
fore we take up the plaintiff’s? 

Mr. Newmyer. Yes. I object to the third prayer on the 
ground that it restricts, and is misleading in that extent, 
to an actual finding that the striking was in the interests 
of the defendant and in the discharge of its duty as an 
employee; and to the fourth prayer, there is no evidence in 
the case to show that Smith’s act was done to gratify any 
personal animosity. There is no evidence in the case to 
show that he had ever seen this man before; and the prayer, 
therefore, in referring to personal animosity, puts an 
element in the case that isn’t supported by the evidence. 

Mr. McGarraghy. There is evidence that Jett called out 
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to him, “Nigger, get away from that water bucket”; the 
evidence that he called, “Nigger, get avray from that water 
bucket”; two people. Two people so testified. 

Mr. Melrod. I tliink the evidence showed that Mr. Han¬ 
son said he wasn’t sure whether it was “Nigger” or 
“Negro.” I think that is what the record would show. 

Mr. Wilson. Your first witness said “Nigger.” He said 
“Nigger, get away”— 

Mr. Melrod. He said he wasn’t sure of that. 

Mr. Wilson. And the witness you offered with the 
so-called confession said Smith said that. Remember? 

Mr. Melrod. Beg pardon? 

Mr. Wilson. The witness who was quoting Smith 
170 in his statement to the officer, the first lieutenant. 

Mr. Melrod. That was a statement made by Smith 

himself. 

Mr. Wilson. Oh, yes; proved by you. 

Mr. Melrod. Self-serving. 

Mr. Wilson. You are bound by that. 

The Court. Well, the Court said several times, the 

Court thinks that the true law—certainly the true modern 

law—is that where an act or an assault is committed bv a 

* 

servant, and the assault grows out of an act which is 
within the scope of his employment, liability attaches to 
the employer unless the jury believes from the evidence 
that the assault was the result of the personal anger, vindic- 
tivness, or animosity of the servant. That is what the 
Court thinks the true law is. The Court thinks that is the 
only way on earth that you could reconcile these decisions. 

Mr. McGarraghy. Well, that is my fourth prayer, your 
Honor. I mean at lest the animosity part is my fourth 
prayer, and certainly there is evidence in here from which 
the jury could find that Smith was provoked into commit¬ 
ting this assault by being refused the right to use the water 
bucket. 

The Court. Yes. 
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Mr. McGarraghy. And by being called, “Nigger, get 
away from that bucket.” 

The Court. Yes, but your fourth prayer is not the 
thought of the Court. Your fourth prayer practically tells 
the jury that they must find for the defendant unless the 
defendant Smith struck the deceased while he was at that 
time in the course of his employment. The Court doesn’t 
think that is the law. The defendants’ third and fourth 
prayers are refused. 

171 . The Court is inclined to grant the second, fifth, 

and the seventh prayers of the plaintiff, and refuse 
the other prayers. 

Mr. Newmyer. The second? 

The Court. The second, fifth, and the seventh. The 
seventh is the damage prayer. I will hear you, Mr. Mc¬ 
Garraghy. 

Mr. McGarraghy. Well, now, of course on the second 
and fifth prayers— 

The Court. They are evidently drawn on the theory 
which the Court has stated to be the Court’s view: in other 
words, that the assault grew out of an act which was being 
performed in the course of the employee’s employment, 
servant’s employment. 

Mr. McGarraghy. You say that if the assault was the 
culmination of an act which Smith was doing. Don’t you 
have to have in there something to the effect to show that 
it was a natural culmination of an act? I mean there is 
bound to be some time when a person is committing an act 
and then there is a departure from the act, a departure 
from the service of the employer when the employer ceases 
to be liable. 

Now, in this case let us assume the jury should find, first, 
that his drinking—taking a drink of water or wanting a 
drink of water—was within the course of his employment, 
and that this assault was a culmination of that act, without 
an intervening cause. Then the jury is bound to find for 
the plaintiff, as I see it. 
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It seems to me that certainly the instruction ought to go 
so far as to point out to the jury that there comes a time, 
or there can come a time, when a servant departs from the 
1 course of his employment, and, if he has so departed, 

172 then the defendant is not liable. 

Now take this case. The assault, on the evidence 
—some of the evidence, at any rate—w’as a culmination of 
the drinking of the water, but was it a natural culmination 
of an act within the scope of his employment, or wasn’t it 
such a departure that the employer would not be liable? 

I submit to your Honor that the prayer is far too broad 
to stand up. 

The Court. Well, upon further reflection, it doesn’t carry 
out the Court’s view. There should be a clause, if the 
prayer remains—if the body of the prayer should remain 
as it is, there should be a clause something like this : 1 ‘unless 
the jury finds that the assault committed by Smith”—I am 
just trying to get the language to be in accordance with 
the general language of the prayer. Let’s see if it can be 
done. 

Mr. McGarraghy. Would this meet your Honor’s thought: 
“unless the jury finds that the assault committed by Smith 
was in a spirit of vindictiveness or to gratify personal 
animosity or to carry out an independent purpose of his 
own”? Certainly we would be entitled to that. 

The Court. That is in accordance with the instruction 
which the Court said was correct in the 71st Appeals case. 

Mr. Newmyer. How would you word that? What did 
you have in mind? 

Mr. McGarraghy. Well, you have in mind that I am not 
agreeing to this prayer. 

The Court. You are not conceding anything, of course. 

Mr. Newmyer. Yes. 

Mr. McGarraghy. I am not conceding anything that 

173 is in the prayer, but I think there should be included, 
“unless the jury finds that the assault committed by 

Smith was in a spirit of vindictiveness or to gratify per- 
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sonal animosity or to carry out an independent purpose of 
his own, in which event the verdict should be for the de¬ 
fendant.’ ’ 

Mr. Newmyer. Well, of course it could be all of those 
things and still render the employer liable. I mean the 
point is, as I see it, whether or not—of course, if it was a 
personal passion arising out of a grievance which he had 
against this man personally, not associated with his em¬ 
ployment, and could be limited to that, I think that would 
be all right; but the mere fact that naturally it was ma¬ 
licious in the act of striking him, and he certainly had a 
grievance against him, or thought he did, when he wielded 
that pipe, but the mere fact that he did at that moment 
have that grievance wouldn’t exonerate the company from 
its legal responsibility for his act. 

The Court. Well, you suggest some language. It is not 
very easy to do. 

Mr. Newmyer. It isn’t. I’ll see. 

Mr. Wilson. And then I have an objection to that same 
prayer as it applies to Smith; I will take it up when you 
all get this language straightened out. 

The Court. Yes. 

Mr. Newmyer. The assault committed by Smith was the 
culmination of a personal quarrel, not directly associated 
with his employment, or not done in the course of his 
employment, unless the jury finds that the assault com¬ 
mitted by Smith resulted from a personal grievance not 
arising out of the course of his employment. 

174 The Court. I think that cures it. 

Mr. Wilson. Now, if your Honor please, my objec¬ 
tion to the prayer as it applies to Smith is this, and I will 
read that part to which I object. He said, ‘‘but if the 
assault was the culmination of an act which Smith was 
doing in the scope of his employment, then the fact that 
Smith acted wantonly, recklessly or against orders” and 
so forth. 
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Now, that puts the Court in position of finding the un¬ 
disputed facts of the case to be that Smith did act wantonly 
and recklessly, whereas the plaintiff proved that this man 
called Smith a word which means a low, degraded person. 

The Court. Well, how about this: the fact that Smith 
may have acted wantonly and recklessly? 

Mr. Wilson. Yes; or if they find from the evidence that 
he did. 

The Court. Have you any objection to that language? 

Mr. Newmyer. No objection to that change, no. 

Mr. McGarraghy. What is that language that you used 
over there, Mr. Newmyer? 

The Clerk (Mr. Kendrick). Mr. Wilson, how was your 
wording of that again ? 

The Court, “may have”. I added that here. 

The Clerk (Mr. Kendrick). Mr. Reporter, have you got 
the language Mr. Newmyer suggested there? 

Mr. Newmyer. I have it: after “in inflicting the in¬ 
juries” comma “unless the jury finds that the assault com¬ 
mitted by Smith resulted from a personal grievance not 
arising out of the course of his employment.” 

The Court. Let me see that prayer. 

175 (The prayer in question was handed to the Court.) 

The Court. Now, Mr. McGarraghy, what have you to say 
about prayer No. 5? 

Mr. McGarraghy. Before we pass to that, of course my 
objection stands to prayer No. 2, even as modified. 

The Court. Yes, sir. 

Mr. McGarraghy. Your Honor understands that? 

The Court. Yes, sir. 

Mr. McGarraghy. My same objection goes to prayer No. 
5, in that I don’t think it is a correct statement of the 
law; further, that the recitals of evidence can’t be com¬ 
plete and therefore should not be in in part. 

The Court. I think you are right about it. I think that 
what the Court is going to do—what have you to say about 
the seventh prayer? 
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Mr. McGarraghy. The seventh prayer. I think the sec¬ 
ond paragraph of the seventh prayer is error or would 
be w’rong. I don’t think the jury is concerned with the 
question of a division between the insurance company and 
Mrs. Jett. The single question in the case is, What is the 
pecuniary loss sustained by Mrs. Jett? 

The Court. Well, you are logically right, but I think 
there is not any reason why the jury shouldn’t understand 
what is going to become of this money. 

Mr. McGarraghy. However, it is an invitation to the 
jury to award more money than they would otherwise do 
or than they might otherwise do. 

The Court. If you don’t get something of that kind they 
are apt to award less on the theory that she is getting 
176 something anyhow. 

Mr. McGarraghy. No, I don’t think so, your 
Honor, because I think in this case the plaintiff is limited 
to the pecuniary loss she sustained as the result of the 
death. 

The Court. Well, she is. 

Mr. McGarraghy. And the instruction on that should 
be limited to that proposition. Now, in this case the dec¬ 
laration correctly states the plaintiff’s claim that she suf¬ 
fered pecuniary loss. Now, when we start instructing 
the jury, the jury can’t award so much to Lumbermens and 
so much to Mrs. Jett, it is a matter of law. And so I say it 
is an invitation to the jury to award more than the pecun¬ 
iary loss, and therefore it would be wrong to so instruct 
them. 

The Court. I’ll tell you: I believe you are right, but I 
don’t believe the jury ought to be—I do believe that the 
jury ought to understand the situation. That is, when 
I say they ought to understand, I don’t mean to say that 
the Court ought to tell them, but I mean that if in the argu¬ 
ment of counsel an explanation is made the Court doesn’t 
see any objection to it. 
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Mr. Newmyer. Well, then suppose, if your Honor please, 
I omit the second paragraph and cover it in the presenta¬ 
tion. 

The Court. All right, sir. 

Mr. Wilson. Did I understand your Honor refused 
No. 5? 

Mr. McGarraghy. Yes. 

The Court. Yes. 

Mr. Wilson. All right. 

The Court. The second prayer as amended is granted, 
and the seventh prayer as amended is granted. The other 
prayers of the plaintiff are refused. 

177 Now, gentlemen, I would like you to read the 
granted prayers to the jury if you have no objection, 
and at the close of the argument the Court will—the Court 
thinks it is necessary to further instruct the jury, and then 
the Court will call counsel to the bench and see if you have 
any further suggestions because there are quite a number of 
considerations, and the Court doesn’t want to leave any¬ 
thing out that ought to be called to the jury’s attention. 

How much time, gentlemen, would you like to have to 
argue this case? 

Mr. Newmver. Three-quarters of an hour. 

The Court. Let me see. Yes. 

Mr. McGarraghy. That is plenty for me. I won’t want 

anvwhere near that time. 

•# 

Mr. Wilson. I will take less than ten minutes, your 
Honor. 

Mr. Newmver. Well, I will have to make two presenta¬ 
tions. I will divide that equally; twenty minutes and 
fifteen, or— 

The Court. Twenty and fifteen. That wouldn’t be— 

Mr. Newmyer. That wouldn’t be, no. Forty-five. I 
will take twenty-five minutes. 

The Court. Thirty and fifteen; is that it? 

Mr. Newmyer. Yes, thirty and fifteen. 
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The Court. And your prayers ought to be read in the 
first argument. 

Mr. Newmyer. Yes. 

The Deputy Marshal. This Court stands recessed until 
one fifty-five. 

*####*#*#• 

Portion of Mr. Newmyer’s Argument to Jury. 

187 Now, what is the measure of damages in this case? 
As has been stated to you, this suit is brought in 

the name of the Lumbermens Casualty Company and Anna 
Jett, for the benefit of the Lumbermens and Anna Jett, 
against this corporation and Smith. Why is that? Be¬ 
cause under legislation now* in force in the District, as 
you ladies and gentlemen know, w T hen a person is injured 
or killed in the course of his work, his employer is required 
to carry what is known as compensation insurance, •which 
is for the purpose of paying to the injured party or his 
survivors some compensation for the injury or for the 
loss. 

Now, that, according to the evidence in this case—what 
Mrs. Jett has received and what she will ever receive from 
that compensation which her husband’s employer, the Nor- 
air Company, carried—amounts only to this: it amounts to 
thirteen dollars and a few cents a week, or $52 a week. That 
is all that she gets. 

The Court. Ho-w much a week did you say? 

Mr. Newmyer. $52. 

The Court. A week? 

Mr. Park. A month. 

Mr. Newmyer. $52 a month. Thank you, your Honor. 
$13 a week; $52 a month. 

188 That $52 a month she receives from this Lumber¬ 
mens Company from the date of his death, payable 

in weekly or monthly installments, until they have paid 
her a gross sum not exceeding seventy-five hundred dollars, 
but subject to contingencies: that should she remarry in 
that time or should something happen, some other contin¬ 
gency, that amount may be cut off. 
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Now, under the law in the District under which this ac¬ 
tion is brought, where that injury to a workman covered by 
compensation insurance arises out of the fault of a third 
party, in this case the Park Company and its employee, 
then the widow, through her compensation carrier, has the 
right to bring this action to recover not weekly or monthly 
payments of so much, not up to not exceeding seventy-five 
hundred dollars, but the death statute in the District 
under which this action is brought entitles this widow to 
receive an outright payment not exceeding $10,000; and out 
of that $10,000 she must refund to the insurance company 
only the amount that it has actually paid her. 

Now, let’s see how that works out. This is about $52 
a month, and this happened July 31,1940; and to February 
—to date that would be about two years and seven months. 
Well, for twelve months—(going to blackboard). We will 
say that’s $625 a year for two years. For six months it 
wohld be $375, and for one month we will say it’s $52, and 
13, 15, 17; there’s $1677 of the money, the first money that 
she gets, would go, under the law, to compensate, to reim¬ 
burse the carrier who has paid her $52 a month; and all 
above that up to ten thousand that might be allowed by 
a verdict would go to the widow as her damages for the 
financial loss which she has sustained as a result of 
189 her husband’s death. 

• •*•**#•*• 

Portion of Mr. McGarraghy’s Argument to tine Jury. 

196 Here is what this case resolves itself to: An in¬ 
surance company which became obligated under the 
law by reason of premiums paid to it, by which it con¬ 
tracted to pay this compensation up to the extent of seventy- 
five hundred dollars, seeks to shift the responsibility which 
it had contracted to pay, to Mr. Park; and they conceive this 
fine theory, with very brilliant counsel to expound it, 
whereby they transfer a contractual obligation of their 
own, or attempt to transfer a contractual obligation of 
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their own, to the Park Transfer Company, on the fine 
theory that when this was being done he was acting within 
the scope of his employment. 

I ask you whether that sort of case is made out. I 
197 am not going into this discussion about taking a 
drink of water to quench his thirst. There is a lot 
of testimony in here about these buckets, about the fact 
that the men who worked for Park Transfer Company 
sometimes brought buckets and sometimes didn’t bring 
them, that they were their own personal property, that they 
came there, that there was other water available that they 
could get from the drinking fountain. I am directing myself 
to the assault which is the subject of this inquiry and which 
you gentlemen and lady are required to pass on; and I say 
to you that this Lumbermens Mutual Insurance Company 
should not be entitled to recover from the injury which was 
sustained. 

And bear in mind, and I think I ought to repeat this, I 
mean I can’t—who can defend an assault of this character? 
Mr. Wilson probably has some words he will say about 
that. I don’t know what they will be. His defense as 
he has made it by the pleadings is self defense. I am here 
representing this man’s employer, and I think that every 
one of you, as employers, must recognize that you should 
not have the responsibility for the acts of your servants un¬ 
less those servants were acting in advancing your interests 
at the time they did the act which is complained of. Now, 
I earnestly believe that on that question your verdict ought 
to be for the defendant Transfer Company. 

I cannot let go by the question of damages, however. 
The Court has instructed you, under the prayer which Mr. 
Newmyer read, that Mrs. Jett’s damages are limited to the 
pecuniary loss which she sustained as the result of the 
death. Now, the fact is that they had been separated for 
four years. And they talked about a reconciliation, al¬ 
though they admitted that, while the last talk of re¬ 
conciliation was two weeks before the death, that sort of 
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talk had been going on for two years, offi and on for 
198 two years, and they would not get reconciled. 

Mrs. Jett has received $52 a month from the insurance 
company. She has other employment as a telephone opera¬ 
tor receiving $120 a month at the present time. She was 
receiving $104 before then, and she received $105 a month 
from the operation of her rooming house. I submit that 
the pecuniary loss which she has sustained is not large, 
that she is still compensated by the insurance which she 
will receive from the Lumbermen’s Mutual, and that your 
verdict ought to be, and I ask you to return a verdict, for 
the Park Transfer Company. 

+ '•• + *••••• 

Portion of Mr. Wilson’s Argument to the Jury. 

202 So I say to you in conclusion, narrow this thing 
down to what it really is. It was a brawl between 

Smith and Mr. Jett. It is unfortunate that it happened, 
and his Honor has permitted me to argue, and I believe 
will tell you in his instruction, and here is where 

203 the case turns, that Jett had no right to deny Smith 
the right to drink that water because of being a 

colored man or because, as he said, he was a nigger. He 
had no right to do that, and the Court is going to tell you 
that and has permitted me to argue, and that is where this 
case starts, and I again urge upon you that you cannot 
decide this issue between Mr. Smith and Jett if you are 
going to pick up her suggestions that, because the thing 
the man did was one that was a natural reaction to heat, 
therefore he and his employer were acting together. There 
is nothing in that. 

• •••*••••• 

208 Charge to the Jury 

i The Court (Goldsborough, J.): Madam and gentlemen, 
there is very little for the Court to do because he thinks 
the case has been fairly argued, and the Court thinks that 
the law which governs this issue has been presented to 
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your clearly in the instructions which the Court granted. 
Of course, there is always an admonition which the Court 
should give to a jury, and that is that the general burden 
of proof by a preponderance of the evidence is on the 
plaintiff in any civil case, and it is on the plaintiff in this 
case as in every other civil case. 

Now, you can find for the plaintiff against both defen¬ 
dants, or you can find for the plaintiff against the defen¬ 
dant Smith, but you cannot find for the plaintiff against 
the defendant Park Transfer Company unless you first, in 
your minds, find against the defendant Clarence Henry 
Smith; and of course you can find for both defendants or 
for the defendant Park Transfer Company and at the 
same time find a finding against the defendant Clarence 
Henry Smith. 

Will counsel approach the bench, please? 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

The Court. Now, is there anything else that you think 
that I could call the jury’s attention to? 

Mr. McGarraghy. Well, I have always—I don’t know, 
any more than we argued to your Honor before. 

The Court. I mean assuming the correctness, as we must 
do, of the instructions which were granted, is there 
209 anything that you think should be added by the 
Court? 

Mr. Wilson. Your Honor, one thing occurs to me. Mr. 
Newmyer spoke, as he had a right to, about the presump¬ 
tion that goes against the party who does not produce a 
witness. I understand in this case he filed a writ of habeas 
corpus, I believe ad testificandum, and brought the man 
Smith here and didn’t use him. Now, since he has been 
speaking about the presumption, shouldn’t he let the jury 
know that the pleadings contain that writ, that he brought 
Smith here and himself didn’t use him? 

Mr. Newmyer. I don’t think that appears in the case. 


Mr. Wilson. Well, it does appear in the case. The Clerk 
told me it did. 

Mr. Newmyer. I brought him here so that he would be 
available if I decided to use him. 

Mr. McGarraghy. Yes, but you bright him here. 

Mr. Wilson. You brought him here. It was by the Court 
papers, which are a part of this case, that he brought him 
here ? by a writ. 

Mr. Newmyer. It does not weigh against me because I 
didn’t put him on the stand. He was a defendant. 

Mr. Wilson. All right. Now, in the Egan case the 
Court speaks of equal availability. Now, here he was 
here; he brought him here. 

The Court. Well, of course he argued as to that, but 
you could have argued the other way if you had wanted 
to. The Court cannot hold counsel rigidly in the argu¬ 
ments. They have to have a little leeway, you know. 

Mr. Wilson. But he spoke about the legal pre- 
210 sumption, your Honor. Shouldn’t it appear that he 
brought Smith here! 

The Court. The Court does not think so. 

Mr. Wilson. All right, your Honor. 

The Court. The Court does not think so. You have 
an exception. 

Mr. Newmyer. The only other suggestion I have, your 
Honor, is— 

Mr. McGarraghy. What is that? 

Mr. Newmyer. I say the only other suggestion is this: 
Your last vrords to the jury were that they could find in 
favor of— 

The Court. Park Transfer Company. 

Mr. Newmyer. Park Transfer. 

The Court. Against Smith. 

Mr. Newmyer. Isn’t what your Honor wants to tell them, 
if they find for the plaintiff, their verdict will be against 
both or Smith? 

Mr. Wilson. What? 
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The Court. I don’t think so. . ;; 

Mr. McGarraghv. He did that. 

The Court. I did say that. 

Mr. Newmyer. All right. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table, and the trial proceeded as fol¬ 
lows:) 

The Court. You may retire, lady and gentlemen of the 
jury. 

(Thereupon the jury retired to consider of its verdict.) 

The Court. I would like to speak to counsel a 
211 minute. You needn’t come to the bench; you may 
stay right there. 

One of the jurors asked for the prayers. Of course, I 
told them it wasn’t proper for them to take the prayers 
into the jury room. Of course, they may with the consent 
of counsel. 

Mr. Wilson. I object. 

The Court. All right. 

(Later, the jury returned to the courtroom, and the fol¬ 
lowing proceedings were had:) 

The Court. Mr. Foreman, was there something the 
jury wanted to take up with the Court? 

The Jury Foreman. Your Honor, there seems to be a 
question in the minds of one or two of the jurors in re¬ 
gards to a specific point in the prayer that was granted 
by the Court. 

The Court. What is the point, sir? 

The Jury Foreman. Would you want me to state that, 
or would you like to read the prayer over? 

The Court. Oh, yes; I can read the prayer. 

The Jury Foreman. If you read the prayer, I think that 
would clarify it. 

The Court. All right sir. (Reading:) 
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In determining whether Smith at the time he committed 
the assault on Jett was acting in the course of his employer’s 
service and the scope of his employment and for his em¬ 
ployer’s benefit, it is not necessary, in order to make the 
defendant Park Transfer Company legally responsible, that 
the jury find that Smith’s employer expressly or impliedly 
authorized him to assault Jett; but if the assault was the 
i culmination of an act which Smith was doing in the 
212 scope of his employment, then the fact that Smith 
i may have acted wantonly, recklessly, or against 
orders in culminating his conduct by the assault—his em¬ 
ployer, Park Transfer Company, would still be legally re¬ 
sponsible for his said act even though he w^ent beyond his 
ordinary line of duty in inflicting the injuries, unless the 
jury finds that the assault committed by Smith resulted 
from a personal grievance not arising out of the course of 
his employment. 

The Jury Foreman. I think that clarifies it, your Honor. 

The Court. All right. 

217 Plaintiff’s Prayer No. 2 

Ih determining whether Smith at the time he committed 
the assault on Jett was acting in the course of his em¬ 
ployer’s service and the scope of his employment and for 
his employer’s benefit, it is not necessary, in order to make 
the defendant, Park Transfer Company, legally responsible, 
that the jury find that Smith’s employer expressly or im¬ 
pliedly authorized him to assault Jett, but if the assault 
was the culmination of an act which Smith was doing in the 
scope of his employment, then the fact that Smith *mav have 
acted wantonly, recklessly or against orders in culminating 
his conduct by the assault, his employer, Park Transfer 
Company would still be legally responsible for his said 


•Amended by adding additional proviso. 
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act even though he went beyond his ordinary line of duty 
in inflicting the injuries, ** unless the jury finds that the 
assault committed by Smith resulted from a personal griev¬ 
ance not arising out of the course of his employment. 

Granted as amended. 

*••••••••• 

223 Plaintiff’s Prayer No. 7 

The jury are instructed as a matter of law that if you 
find for the plaintiff, your verdict for the plaintiff should 
be returned in such amount, not exceeding $10,000, as will, 
in your judgment, fairly, reasonably and adequately com¬ 
pensate Mrs. Jett for the pecuniary loss she has suffered 
as a result of the wrongful death of her husband, based 
on the money value of the benefits which would otherwise 
have accrued to Mrs. Jett from her husband during the 
remainder of her natural life and that of her husband. 


The jury is informed that the law will require that the 
amount of your verdict to be distributed, as follows: So 
much thereof will be payable to the Lumbermans Mutual 
Casualty Company as will reimburse that company for the 
death benefit payments heretofore made by that company 
to Mrs. Jett and the surplus will be payable directly to 
Mrs. Jett. 

[Matter enclosed between rules erased in copy.] 

Granted as amended. 

• ••••••••• 

225 Defendants 1 Instruction No. One 

The jury are instructed that under all the evidence in 
this case, their verdict must be for the defendant. 

Denied. 

• ••••••••• 


••Amended by adding additional proviso. 
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226 Defendants’ Instruction No. Three 

The jury are instructed that in order to find in favor 
of the plaintiff, you must be convinced by a preponderance 
of the evidence that defendant’s employee, in striking 
the deceased, was acting in the furtherance of the interest 
of the defendant, Park Transfer Company, Inc. and in the 
discharge of his duties as its employee, and if you find from 
the evidence that the said employee, in striking the de¬ 
ceased, was not acting in the furtherance of the employer’s 
interest, and in the discharge of his duties as aforesaid, 
then your verdict must be for the defendant, Park Transfer 
Company, Inc. 

Denied. 

*•*#***•*• 

227 Defendant s y Instruction No. Four 

You are instructed that an act done by a servant while 
engaged in his employer’s work, but not done as a means 
of performing that work, is not to be deemed the act of the 
employer. If an assault is committed by a servant not in 
the course of his employment but outside of the scope of 
his duties or in a spirit of vindictiveness or to gratify per¬ 
sonal animosity or to carry out an independent purpose 
of his own, the employer is not liable. Therefore, unless 
you find by a preponderance of the evidence that the assault 
committed by the defendant, Clarence H. Smith, was com¬ 
mitted as a means or for the purpose of performing the 
work which he was employed to do, your verdict must be 
for the defendant, Park Transfer Company. 

Denied. 

• ••••••••• 
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231 


Verdict and Judgment 


This cause having come on for hearing on the 23 day 
of February, 1943, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Elbert T. Magruder 
Jerome J. Morley 
Paul P. Streett 
Benjamin W. Foer 
Wm. R. Gouldman 
John R. Evans 


David S. Kagey 
Wilbur C. Dieter 
J ay K. Althouse 
Charles E. Mount joy 
Samuel B. Bagnam 
Helen B. Mercier 


who, after having been duly sworn to well and truly try 
the issues between Lumbermens Mutual Casualty Co., etc., 
plaintiff and Park Transfer Company, a corporation and 
Clarence Henry Smith, defendants, and after this cause 
is heard and given to the jury in charge, they upon their 
oath sav this 24 dav of Februarv, 1943, that thev find the 
issues aforesaid in favor of the plaintiff and that the money 
payable to him by the defendants by reason of the premises 
is the sum of Ten thousand dollars and no cents. 


Wherefore, it is adjudged that said plaintiff recover 
of the said defendants the sum of Ten thousand dollars 
and no cents together with costs. 

CHARLES E. STEWART, Clerk, 
By JOHN A. KENDRICK, 

Assistant Clerk. 

Bv direction of 

Justice T. ALLEN GOLDSBOROUGH. 

232 Motion for Judgment Notwithstanding Ver¬ 
dict or for New Trial. 

The defendant, Park Transfer Company, moves the court 
to enter judgment in its favor, notwithstanding the ver¬ 
dict for the plaintiff returned by the jury in this action 
on February 24, 1943, or, in the alternative, that the court 
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set aside the verdict and grant a new trial, upon the fol¬ 
lowing grounds: 

As to the Motion for Judgment 

1. That there was not sufficient evidence for submission 
to the jury on the issue of whether the defendant, Clarence 
Henry Smith, was acting in the furtherance of the interest 
of this defendant and in the discharge of his duties as its 
employee when he committed the assault upon the plaintiff’s 
intestate. 

233 As to the Motion for a New Trial 

1. That the verdict is contrarv to law. 

2. That the verdict is contrary to the evidence and to 
the weight of the evidence. 

3. That the court erred in granting plaintiff’s prayer 
No. 2. 

4. That the court erred in ruling, at the request of 
counsel for the defendant, Clarence Henry Smith, that 
said defendant had a right to use the water bucket then in 
the custody of Jay Franklin Jett. 

5. That the court erred in denying defendant’s instruc¬ 
tion No. 1. 

6. That the court erred in denying defendant’s instruc¬ 
tion No. 3. 

7. That the court erred in denying defendant’s instruc¬ 
tion No. 4. 

8. That the court erred in permitting counsel for the 
plaintiff to explain to the jury the distribution of any ver¬ 
dict which might be rendered between Lumbermens Mutual 
Casualty Company and Anna E. Jett, Administratrix. 

9. That the court erred in ruling on the admissibility of 
evidence. 
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10. That the verdict is excessive. 

11. And other errors occuring in the course of the trial. 

234 Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed 
herein by Lumbermens Mutual Casualty Co., for a new 
trial, it is this 22nd day of March, 1943, ordered that said 
motion be, and the same is hereby overuled. 

CHARLES E. STEWART, Cleric ,, 
By THOMAS A. RORER, 

Assistant Clerk. 

By direction of 
Justice GOLDSBOROUGH. 
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BRIEF ON BEHALF OF APPELLEE. 


Introductory. 

This is an appeal from a judgment for the plaintiff, appel¬ 
lee here, entered on the verdict of a jury in an action 
brought by the appellee to recover damages for the wrong- 
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ful death of Jay Franklin Jett, deceased, for its benefit, as 
the workmen’s compensation insurance carrier entitled to 
subrogation, and for the benefit of Anna E. Jett, widow of 
said deceased. (App. 1-4, 45-47) The wrongful death re¬ 
sulted from an assault and battery committed by one of 
appellant’s employees. 

The decedent was employed as a steamfitter by the Nor- 
air Engineering Corporation. That corporation carried 
its workmen’s compensation insurance under the Long¬ 
shoremen’s & Harbor Workers Act 1 with the appellee, Lum¬ 
bermens Mutual Casualty Company. While the decedent 
was working for his employer on a construction job he was 
assaulted by being struck over the head by Clarence H. 
Smith, one of the appellant’s employees who, at that time, 
was on the premises of said construction job for the pur¬ 
pose of performing certain work for his employer. Jett 
died as a result of the blow. The appellee paid compensa¬ 
tion benefits to his widow, pursuant to an award of the 
United States Employees Compensation Commission, and 
thereby became subrogated to the rights of the decedent’s 
estate to maintain an action for its own benefit and for the 
benefit of the decedent’s estate because of the wrongful 
death committed by appellant’s employee. 

At the close of appellee’s case the trial court overruled 
appellant’s motion for a directed verdict. (App. 23) The 
appellant offered no evidence. The case was argued and 
submitted to the jury and the jury returned its verdict for 
the appellee in the amount of $10,000. 

References in this brief to the record in the case are indi¬ 
cated by the symbol “ (App.-) ” as to those parts of the 

record contained in the Joint Appendix printed at the end 

of appellant’s brief, and by the symbol “(Tr.-)” to 

pages of the stenographic transcript of the testimony (as 
originally numbered) which is part of the record before 
this court and which was not designated by either party for 
inclusion in the printed portions of the record set forth in 
the Joint Appendix. 


i Act of March 24, 1927, c. 509, 44 Stat 1424, 33 XT. 8. C. A., See. 901 et seq . 
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STATEMENT OF CASE. 


On July 31,1940, the decedent, Jay Franklin Jett, was em¬ 
ployed as a steamfitter foreman for the Norair Engineering 
Corporation, which corporation was a subcontractor in the 
construction of the New Municipal Center building for the 
District of Columbia. (Tr. 120) On said date, at about 
11:30 o’clock, a.m. the decedent was working in the base¬ 
ment of the building which was then under construction. 
(Tr. 39,107,113) The appellant, Park Transfer Company, 
was engaged in the transfer business and in its employ was 
one Clarence H. Smith who, together with other employees 
of the appellant, was on the premises of said building for 
the purpose of installing a large tank in the sub-basement 
of the building. (Tr. 39, 52, 70) In the course of walking 
from the ground floor of the building to the sub-basement 
one was required to walk through a certain portion of the 
basement. (Tr. 66) At that point in the basement there 
was a water bucket which was used by workmen in the build¬ 
ing for the purpose of obtaining drinking water during the 
hot weather which was then prevalent. There was no sign 
or other notice limiting the use of the bucket, and workmen 
generally used it to obtain a drink. (Tr. 121) The appel¬ 
lant’s employees had been to the sub-basement for the pur¬ 
pose of attaching certain chains to the tank and three of 
them returned to the ground floor to pull the tank into posi¬ 
tion by use of the chains. After doing so these three em¬ 
ployees, one of whom was Smith, proceeded down the stairs 
from the ground floor to the sub-basement and enroute 
passed the point where the water bucket was located. Two 
of these employees continued on their trip to the sub-base¬ 
ment but Smith stopped at the water bucket to get a drink 
of water. As he was taking his drink out of the bucket he 
was observed by the decedent who yelled at him by saying, 
“Negro (or Nigger) stay away from that water bucket.” 
(Tr. 96, 98, 102) Apparently resenting the interference 
with his conduct in taking the drink, within a few seconds 
Smith picked up a IY 2 inch steel pipe about 6 feet long and 
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struck at the decedent hitting him on the head and thereby 
caused injuries from which death followed on the same day. 
(Tr. 67, 97, 103,104, 109, 115) 

Each of the appellant’s other three employees, who were 
working with Smith at the time of the assault, testified about 
the practice of the men using water buckets to quench their 
thirst while on a construction job; (Tr. 46, 59, 64, 72) that 
the appellant furnished facilities for getting a drink of 
water on its own premises; (Tr. 59, 71, 74) that it was the 
general practice for the men to take water buckets to con¬ 
struction jobs to be used by them for drinking purposes 
while doing their regular work; (Tr. 42, 43, 59, 72) that on 
this particular occasion they did not bring their own water 
bucket but that the particular water bucket used by Smith 
on the fatal occasion was there and was used by anyone 
who came there. (Tr. 42, 59, 64, 121) Employees of the 
appellant had been to the premises on prior occasions in 
delivering the tank which they were to install on the day 
of the assault. One of appellant’s officials was called as a 
withess for the appellee and testified, concerning the drink¬ 
ing of water by appellant’s employees while at work, that 
appellant furnished water coolers for the men at its place 
of business and that it knew that the men took their own 
water buckets to jobs so that they could have water avail¬ 
able for drinking purposes while working. (Tr. 71, 72) 

Since Smith was also a defendant with the Park Trans¬ 
fer Company in the court below, a statement of the facts 
signed by him was received in evidence against him. Medi¬ 
cal testimony and other testimony as to damages were also 
received in evidence. 

Smith was not called as witness in his own behalf. Ap¬ 
pellant’s other three employees and its official having been 
called as witnesses for the appellee, no evidence was offered 
by appellant at the close of the appellee’s case. Appel¬ 
lant’s motion for directed verdict was argued and overruled 
and, after argument and submission of the case to the jury, 
the jury returned its verdict for the appellee. A motion 
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for new trial was filed, argued and overruled. (App. 46, 
47) Smith did not appeal. This appeal was then taken by 
the Park Transfer Company, appellant herein. 

SUMMARY OF ARGUMENT. 

To establish liability of a master in accordance with the 
principle of respondeat superior it is not necessary for the 
claimant to prove that the particular wrongful act of the 
employee was committed in the interest of the master. 

The test of liability of a master for the wrongful acts of 
his employee is whether the act was committed by the em¬ 
ployee within the scope of his employment. Appellant’s 
claim that the wrongful act must have been one committed 
by the employee in the furtherance of the interests of the 
master before the master can be held liable is not a correct 
statement of law. The doctrine of respondeat superior is 
not limited to cases where the act is one which the employer 
directs to be performed. The doctrine extends to conduct 
of employees committed even against the directions of em¬ 
ployers if such conduct is closely allied to the activities for 
which the employee was hired to perform for the benefit of 
the master. If an assault results as a culmination of con¬ 
duct committed by an employee within the scope of his em¬ 
ployment, then the assault is one which may be found by a 
jury to have arisen out of and within the scope of the em¬ 
ployment. 

An employee who, while performing duties for his em¬ 
ployer and while at the place where those duties are to be 
performed, takes a drink of water to quench his thirst in 
hot weather does not depart from the scope or course of 
his employment in doing so. His conduct in quenching his 
thirst is so closely allied to his performance of the duties 
of his employment as to be a part thereof. A dispute aris¬ 
ing from such conduct is as much within the scope of the 
employment as is a dispute arising from the performance 
of an act for which the employee was expressly hired to 
perform. 
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The trial court’s rulings on the prayers granted and re¬ 
fused were correct and based on well established authority. 

In determining the liability of the employer for the as¬ 
sault committed by its employee it is immaterial whether 
the employee had a legal right to use the water bucket out 
of which he obtained the drink of water. 

The weather report was properly admitted in evidence 
and no prejudice to the appellant resulted from such ad¬ 
mission or from the ruling of the trial court which permitted 
counsel to state to the jury the manner in which a distribu¬ 
tion would be made between the appellee and the widow, if 
a verdict were returned for the appellee. 

ARGUMENT. 

L 

The Motion For Directed Verdict Was Properly Overruled. 

An employer is liable for the assaults committed by an 
employee while he is acting within the scope of his employ¬ 
ment, even though in committing the assault he may be act¬ 
ing wantonly and contrary to his employer’s instructions. 

Lake Shore & M. S. R. Co. v. Prentice, 147 U. S. 101, 
37 L. ed. 97 

Dilli v. Johnson, 71 App. D. C. 139, 107 F. (2d) 669 

Axman v. Washington Gas Light Co., 38 App. D. C. 
150 

Davis v. Merrill, 133 Va. 69,112 S. E. 628 

The modern tendency is to hold the employer accountable 
wherever the assault has resulted from a discharge of the 
duties of the service, although remotely and indirectly con¬ 
nected therewith. 

35 Am. Jur. 1007, and cases cited. 

In Dilli v. Johnson, supra, the employee, a counterman in 
the employer’s restaurant who resented a derogatory re¬ 
mark made by the plaintiff about a sandwich served him by 
the employee, reached under the counter for a night-stick 
and struck the plaintiff on the arm and head causing severe 
injury to the plaintiff. This Court said that a verdict could 
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have been directed only if there were no facts shown in the 
evidence which could support a finding that the employee 
was acting within the scope of his employment, and held that 
the facts were such that whether the assault was within 
the employee’s scope of employment was properly for the 
jury. There, as in the case at bar, it was conceded that 
there was not only no prior animosity between the parties 
but not even any acquaintance between them. In this re¬ 
gard the court said: “This, it seems to us, disposes of any 
question of personal revenge”. Nevertheless, in the case 
at bar the jury was instructed regarding the effect of per¬ 
sonal grievance or animosity and, by its verdict, found that 
no personal revenge existed. (Plaintiff’s Instruction No. 2, 
R. 42.) This court observed in that case that, in serving the 
food and in receiving the complaint of the plaintiff customer, 
the employee was acting within the scope of his employ¬ 
ment and that the employee’s resentment and anger which 
culminated in the assault did not break the relationship be¬ 
tween master and servant when the employee went beyond 
the ordinary line of his duty and inflicted the injury on the 
customer. 

In the DUli case, as in the instant case, the employee was 
not hired to commit assaults. In neither case could it be 
said that the assault was committed to promote the inter¬ 
ests of the master. In all cases of assaults by servants, 
except those few involving watchmen, policemen or guards, 
the commission of the assault is never for the purpose of 
promoting the interests of the master. On first glance, 
therefore, each assault appears to be outside the scope of 
employment. The test in each case requires a “tracing 
back” to determine the circumstances which provoked the 
commission of the assault. If in the Ditti case or in the 
instant case the assaulting servant committed the assault 
because of a personal grievance or because of an argument 
that resulted from facts not related to the servant’s em¬ 
ployment then in each case the master would not be liable. 
For example, had the assault resulted from an argument 
following a discussion about an election, a baseball game 
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or any other subject not related to the employee’s perform¬ 
ance of the duties of his employment or of the incidents 
thereof, no liability would attach. On the other hand, if in 
the DiUi case the assault resulted from the interference by 
the customer with the employee’s use of a washroom or with 
his getting a drink of water, such assault would have re¬ 
sulted from conduct within the scope of the servant’s em¬ 
ployment 

The proper test is not whether the assault was within the 
scope of the employment but whether the act or conduct 
which directly resulted in the assault was such an act or 
conduct which was either directly within or incidental to 
the scope of the employment. This, it is respectfully sub¬ 
mitted, is the principle which appellant overlooks in its 
brief and argument, although the cases cited by appellant 
are entirely consistent therewith. This method of “tracing 
back” the assault to the conduct out of which it arose in 
connection with the employee’s “object of employment” is 
the very substance of the decision of this Court in the Dilli 
case, where it was stated: 

“In this view, it cannot be contended that, in serving 
the food and receiving the complaint, the agent was not 
promoting the object of his employment.” 

Insofar as this principle affects the case at bar, it is re¬ 
spectfully submitted that there does not exist any difference 
in principle in connection with promoting the “object of 
employment” between serving the food and receiving the 
complaint in the Dilli case and Smith’s obtaining a drink 
of water in the instant case. Appellant does not present 
any argument in its brief with respect to the legal signifi¬ 
cance of the relationship between Smith’s getting the drink 
of water and the promotion of the object of his employment. 
Appellant’s position bluntly states that Smith was not 
hired to commit assaults and therefore appellant is not 
liable. Appellant took this same position in the trial court 
when it submitted its Prayer No. 4, which concluded with 
the statement that unless the assault “was committed as a 
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means or for the purpose of performing the work he 
(Smith) was employed to do” the jury’s verdict should be 
for the employer. 

The appellee contended for the proposition in the Court 
below, and now urges this court to accept it, that in deter¬ 
mining whether an assault is committed by a servant within 
the scope of his employment the controlling factor is the 
relationship between the assault and the conduct or activi¬ 
ties of the servant which gave rise to the assault, and if the 
assault resulted from anger or resentment growing out of 
that which the employee was doing within the scope of his 
employment, then the assault may be found to have arisen 
out of the servant’s scope of employment. Conversely, the 
master would not be liable if the assault arose out of con¬ 
duct which was outside the scope of the servant’s employ¬ 
ment. 

The question as to whether the act out of which the as¬ 
sault arose was within or outside the scope of employment 
is primarily one of fact for the jury to determine from all 
the evidence. If there is no evidence from which a jury 
could find that the assault grew out of that which the em¬ 
ployee was doing within the scope of his employment, then 
a directed verdict is proper. 

Axman v. Washington Gas Light Co., 38 App. D. C. 

150; 

Thompson Starrett Co. v. Heinold, 60 F. (2d) 360; 

Schultz v. Brown, 256 F. 187; 

Pennsylvania Mining Co. v. Jaringan, 222 F. 889; 

Rappaport v. Rosen Film Delivery System, 127 Conn. 

524, 18 A (2d) 362; 

Orr v. Bums Detective Agency, 337 Pa. 587, 12 A. 

(2d) 24; 

Osipoff v. City of New York, 286 N. Y. 422, 36 N. E. 

(2d) 64. 

What is the relationship between Smith’s conduct in get¬ 
ting the drink of water and the duties he was hired to per¬ 
form? The testimony is substantial and uncontradicted. 
Smith had been to the sub-basement and in proceeding 
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thereto passed that point in the basement where the water 
bucket was located. There was no notice or warning that 
he could not take a drink out of it. As a matter of fact, 
the bucket was used by workmen generally on the job. 
There was no evidence as to who placed the bucket there. 
When Smith returned to the sidewalk level to adjust the 
chains for the purpose of moving the tank in the sub-base¬ 
ment, he knew he would have to return to the sub-basement 
to get the chains in position. Although there was a water 
spigot on the sidewalk level, the evidence did not show 
whether he or any of his fellow servants took a drink from 
it. The day was warm and the temperature was about 90 
degrees. The work he was hired to do was heavy and re¬ 
quired great physical exertion since it required three men 
to lift the tank. While returning to the sub-basement he 
did not deviate from his route. He did not stop work. He 
paused to refresh himself with a drink of water, the effect 
of which was undoubtedly to better enable him to perform 
his job. The assault resulted from the dispute about his 
getting that drink. Was his employer interested in his get¬ 
ting the drink? The answer is obviously in the affirmative 
as the employer not only furnished drinking facilities on 
its own premises for the use of its men, but an official of 
the employer testified that its employees would frequently 
take their own water buckets to jobs which were located 
away from the employer’s premises. There was no depar¬ 
ture from his job in getting the drink. Nor was there even 
a “slight deviation”, which is defined by the cases as so 
slight a deviation from the scope of one’s employment that 
the law does not consider it to be a deviation. There was 
here neither deviation nor departure. Smith was, at the 
very moment he was drinking the water to refresh himself, 
acting within the scope of his employment and promoting 
the interests of his master by momentarily equipping him¬ 
self to better do his job. Suppose Smith had, while drink¬ 
ing the water, negligently dropped the cooler or had negli¬ 
gently thrown away the glass or bottle and thereby caused 


11 


injury to a third person. The master could not contend in 
such case that it would not be liable to such third person on 
the ground of departure from scope of employment. In 
such cases, where the basis of the claim is negligence and not 
assault, it is held that the employee’s conduct in doing 
something which also inures to his own benefit but which is 
incidental to his employment is still within the scope of his 
employment. For example, in Hancock v. Aiken Mills, Inc., 
180 S. C. 93, 185 S. E. 188, defendant’s employees, while 
performing their duties in building a chimney, built a 
fire to keep themselves warm because of the cold weather 
and, as a result of the fire being built in a high wind caused 
injury to the plaintiff. It was held that, although the build¬ 
ing of the fire was not part of the duties of the employment, 
it did not take the conduct of the employees in doing so out¬ 
side the scope of their employment. The Court said, “The 
test is whether or not the building of the fire was reason¬ 
ably implied from the character of the work, the nature of 
the employment, and the duties incident to it, under the 
facts of the case.” 

In McLaughlin v. Cloquet Tie & Post Co., 119 Minn. 454, 
138 N. W. 434, defendant’s employees got wet while driving 
certain piles in a stream on plaintiff’s property. They then 
built a fire on the bank for the purpose of drying their 
clothes and negligently failed to put the fire out as a result 
of which plaintiff’s property was burned. Whether the 
building of the fire was within the scope of their employ¬ 
ment was held to be properly for the jury. 

The closest authorities involving factual situations simi¬ 
lar to that here presented are workmen’s compensation 
cases where it is consistently held that the servant does not 
depart from the course of his employment in getting a 
drink of water or getting food or attending to a call of 
nature. 

Matter of Wickham v. Glenside Woolen Mills, 252 N. 

Y. 11,168 N. E. 446; 

1 Schneider, Workmens Compensation, Sec. 276. 
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In Cardillo v. Hartford Accident <& Indemnity Co., 71 
App. D. C. 330, 109 F. (2d) 674, it was held that the driver 
of a bus who drove two miles off his route to get lunch and 
whose car overturned while returning to his employment 
sustained an injury which arose out of and in the course 
of his employment. This court there said: 

“ As drivers can seldom work all day at their maximum 
efficiency without eating lunch, their eating lunch 
serves their employer’s purposes as well as their own.” 

To the same effect is the recent decision of this court in 
London Guarantee and Accident Co. v v Britton, No. 8383, 
decided on November 8, 1943. 

In the Wickham case, supra, the court said: 

1 “ ‘An accident befalls a man in the course of his em¬ 
ployment if it occurs while he is doing what a man so 
employed may reasonably do within a time during 
which he is employed, and at a place where he may 
reasonably be during that time to do that thing.’ (Moore 
v. Manchester Liners, Ltd. (1910) A. C. 498, 500.) The 
incidental actions of a workman in getting a drink of 
water or going to the washroom during the hours of 
his employment do not ordinarily remove him from the 
scope of his employment and from the protection of the 
Workmen’s Compensation Law. Workmen situated as 
claimant was may reasonably be expected to chew to¬ 
bacco and to ask their fellow workmen for tobacco for 
that purpose. The practice is nothing to which the em¬ 
ployer could ordinarily object.” 

States ex rel. Express Co. v. District Court of Ram¬ 
sey Co., 142 Minn. 410, 172 N. W. 310; 

Milwaukee Western Fuel Co. v. Indus. Comm, of 
Wisconsin, 159 Wis. 635,150 N. W. 998; 

Zabriskie v. Erie R. R. Co., 86 N. J. L. 266, 92 A. 385; 

Hagenback v. Leppart, 66 Ind. App. 261, 117 N. E. 
531. 

In Jarvis v. Hitch, 65 N. E. 608, an employee was injured 
when he got upon a locomotive to get a drink of water. 
Whether he ceased to be a servant by going to get the drink 
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of water was answered by the court in the negative. The 
court said: 

‘‘Appellee did not cease to be a servant of the appel¬ 
lant, nor was he out of the line of his duty, when, for a 
few minutes, he quit actual work to satisfy a natural 
desire for a drink of water.’* 

In Keenan v. Flemington Coal Co., 40 Sc. L. Rep. 144,10 
Sc. L. T. 409 (1902), a miner who was killed by a runaway 
hutch when he was returning to his work from getting a 
drink of water on the premises, was held to have been 
killed by an accident arising out of and in the course of his 
employment. In the principal opinion in this case Lord 
Justice Clerk said: 

‘ ‘ This man when he went for a drink of water was still 
on his master’s premises, and still, in the ordinary 
sense, in his master’s employment. Is it to be said that 
a man ceases to be in the course of his employment 
every time that he for some necessary reason leaves his 
work? It would be contrary to all decency for an em¬ 
ployer not to provide water for his men, or not to 
permit them to go for a drink of water when they de¬ 
sire to have one. Going for a drink of water is a 
necessary reason for stopping work for the moment, 
because when a man feels thirsty it hinders him from 
working with vigor, and it is very proper that he should 
be allowed to go for a drink of water on the premises. 
There may be a case where this is a pretense in order to 
waste time, but there is no such case here.” 

Workmen’s compensation cases are not cited as binding 
authority. They suggest that no departure from the scope 
of employment results from a factual situation similar to 
that presented in the instant case. If a factual situation is 
one held to be within the scope of employment for compen¬ 
sation purposes, then that situation is one which may be 
said to be so close or incidental to the servant’s employment 
as not to remove it from within the limits of that scope. 
However, the other authorities herein cited are based on 
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ordinary rules of agency and do not involve workmen’s 
compensation laws. 

In Rappaport v. Rosen Film Delivery System, Inc., 
supra, plaintiff operated a parking lot next to a building 
where defendant’s servants were accustomed to make 
deliveries. One of defendant’s servants in making 
a delivery parked his truck so as to obstruct the drive¬ 
way! to plaintiff’s lot. Plaintiff requested the truck 
driver to move the truck and to park it in a different way 
the next time he had occasion to make a delivery. While 
requesting him to do so, the truck driver violently assaulted 
the plaintiff with the starting crank. The trial court held 
that the assault was not committed in the execution of the 
employer’s business. In reversing this ruling, the Supreme 
Court of Errors, said: 

“The plaintiff was entitled to have the jury determine 
whether the act of Nutile ill stopping the vehicle in front 
of the driveway in such a manner as to interfere with 
the ingress and egress of customers into the plaintiff’s 
parking lot precipitated a series of acts constituting 
one continuous transaction and the assault occurred in 
the course of the driver’s attempt to perform the busi¬ 
ness of his employer.” 

In Crawford v. Exposition Cotton Mills, 63 Ga. App. 
458,11 S. E. (2d) 234, the plaintiff was assaulted by an em¬ 
ployee of defendant’s retail store because plaintiff uttered 
words of displeasure when the employee closed the door to 
the store thereby preventing the plaintiff from entering. 
In reversing a judgment sustaining a demurrer to the com¬ 
plaint the court held that if the employee assaulted the 
plaintiff because he resented the plaintiff’s exclamation it 
was for the jury to say whether the assault was so closely 
connected with the duties of the employee as to render the 
employer liable. 

In Junior Toy Corporation v. Novak, 107 Ind. App. 427, 
21 N. E. (2d) 445, plaintiff was assaulted by one of defend¬ 
ant’s employees while seeking employment with the defend- 


15 


ant. Judgment in the trial court was for the plaintiff. 
Defendant contended on appeal that it was incumbent on 
the plaintiff to prove that the act of defendant’s employee 
in assaulting the plaintiff was committed in the furtherance 
of the defendant’s business and for the purpose of accom¬ 
plishing the purposes of his employment. The Court held 
that such proof was not necessary because the plaintiff did 
not have such burden. The court said: 

“The appellant contends that the essential element of 
fact omitted is that the act must have been done in the 
furtherance of the master’s business. It is our opinion 
that this element is not an essential element upon which 
to predicate liability. Responsibility of the master is 
not limited to those acts of the servant which promote 
the object of the employment. Citing 18 R. C. L. 797. If 
the act is done within the general scope of employment, 
and is wrongful, the master is liable, although the act 
is unnecessary to the performance of the master’s serv¬ 
ice and was not intended for that purpose.” 

See also Great Atlantic & Pacific Tea Co. v. Dowling, 
43 Ga. App. 519, 159 S. E. 609. 

In the case of Thompson Starrett Company v. Beinold, 
supra, decided in the Third Circuit in 1932, plaintiff 
sued both the employer and employee for injuries sus¬ 
tained as a result of an assault committed upon him by the 
employee when the employee, enraged by the plaintiff’s 
refusal to move himself and his equipment to another loca¬ 
tion on a construction site where the employee was about 
to set up a water trough, struck the plaintiff over the head 
with a lead pipe. In affirming a judgment against the em¬ 
ployer entered on the verdict of a jury, the court said: 

“It is undisputed that in the early cases, a master was 
held not liable for the tortious act of his servant, when 
the act was wanton and malicious. In later cases, the 
master is held liable for the wrongful act of the servant 
notwithstanding its wanton and malicious character, if 
the act was done in the course and within the scope of 
his employment, and the determination of the question 



16 


whether the tort was committed wrhile the servant was 
acting in the course and within the scope of his employ¬ 
ment is for the jury.” 

In Chicago Mill and Lumber Co. v. Bryeans, 137 Ark. 
341, 209 S. W. 69, plaintiff’s decedent was killed by defend¬ 
ant’s employee following a few’ heated words resulting from 
the employee telling the decedent not to bother men working 
in defendent’s shop. The court held that the employee was 
acting within the scope of his employment when he cau¬ 
tioned the decedent not to bother the men and observed 
that, although the assault did not arise from that caution 
but from an argument w’hich followed in wrhich epithets 
were hurled at each other, the assault was the climax of a 
series of events which began with an act which the employee 
was rightfully doing within the scope of his employment. 
It was, therefore, concluded that the assault was also within 
the scope of the servant’s employment. Very few’ of the 
cases so clearly delineate the elements constituting the 
chain of causation between the original act which was within 
the scope of the servant’s employment and the resulting 
assault which w*as the climax of the series of epithets, 
malice, anger and violence. 

The assault by Smith on Jett was show*n by the uncon¬ 
tradicted evidence to have begun by two incidents—Smith 
pausing for a moment in his w’ork to refresh himself by 
getting a drink from the w’ater bucket and the exclamation 
by Jett that he not do so. Smith’s conduct in getting the 
drink under the circumstances, including the heat of the 
day, the heavy work to be done, the presence of the water 
on the job without his having to walk even a few feet off his 
regular work to get it, and the general practice of drinking 
water in the performance of his work, was clearly an act 
within the scope of his employment. The assault w’as the 
climax of the anger which directly followed Jett’s exclama¬ 
tion and resulted from the act which Smith was doing within 
the scope of his employment. The chain of causation be¬ 
tween the act he wras doing within the scope of his employ- 
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ment and the assault was direct and was not broken by any 
intervening cause. Smith’s infirmity of temper, anger or 
passion is not an independent intervening cause, according 
to the authorities cited herein. It is, therefore, respect¬ 
fully urged that, on the evidence presented at the trial, the 
court properly overruled appellant’s motion for a directed 
verdict. 

n. 

The Court Did Not Err in Granting Plaintiff’s Prayer No. 2 
and in Denying Defendant’s Prayers No. 3 and No. 4. 

Appellant’s argument presents a rather distorted picture 
of the trial judge’s ruling on the law of the case. On page 
S of its brief appellant singles out one of the remarks made 
by the trial judge during the discussion of prayers and high¬ 
lights it as the court’s ruling. This is obviously not the 
court’s ruling since the literal meaning of the singled out 
remark is entirely contrary to what the court announced to 
be the law of the case. That remark appears in the Ap¬ 
pendix at page 29, where the trial judge said: 

“Yes, but your fourth prayer is not the thought of the 
court. Your fourth prayer practically tells the jury 
that they must find for the defendant unless the defend¬ 
ant Smith struck the deceased while he was at that time 
in the course of his employment. The court doesn’t 
think that is the law. The defendant’s third and fourth 
prayers are refused.” 

The first sentence of this remark by the trial judge is 
omitted in appellant’s reference thereto at page 8 of its 
brief. It is obvious therefrom that the remark of the judge 
was limited to the defendant’s fourth prayer and not to the 
entire law of the case. The judge’s observation was that 
the prayer was objectionable because it stated that unless 
the jury found that the assault was committed by Smith 
“as a means or for the purpose of performing the work 
which he was employed to do” their verdict must be for the 
defendant. This part of the prayer is clearly wrong and 
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this part is what the judge had reference to when he said 
in th4 quoted remark that the prayer “practically tells the 
jury that they must find for the defendant unless the de¬ 
fendant Smith struck the deceased while he was at that 
time in the course of his employment”. The judge here 
used the words “while he was at that time in the course of 
his employment” as referring to the implications of the 
prayer that the verdict should be for the defendant unless 
the assault is shown to have been a necessary means or a 
part of the job which Smith was employed to do. There 
can be no doubt but that this is what the judge meant. Fur¬ 
ther Support that this is what was meant appears in the 
judge’s earlier remarks regarding the same prayer, which 
appehr on page 28 of the Appendix, as follows: 

“The Court. Well, the Court said several times, the 
Court thinks that the true law—the true modern law— 
is that where an act or an assault is committed by a 
servant, and the assault grows out of an act which is 
within the scope of his employment, liability attaches 
to the employer unless the jury believes from the evi¬ 
dence that the assault was the result of the personal 
anger, vindictiveness, or animosity of the servant. 
That is what the Court thinks the true law is. The 
Court thinks that is the only way on earth you could 
reconcile these decisions.” 

(a) As to plaintiff’s prayer No. 2. (R. 42) 

This prayer appears on page 42 of the Appendix and 
reads as follows: 

“In determining whether Smith at the time he com¬ 
mitted the assault on Jett was acting in the course of 
his employer’s service and the scope of his employ¬ 
ment and for his employer’s benefit, it is not necessary, 
in order to make the defendant, Park Transfer Com¬ 
pany, legally responsible, that the jury find that Smith’s 
employer expressly or impliedly authorized him to as¬ 
sault Jett, but if the assault was the culmination of an 
act which Smith was doing in the scope of his employ¬ 
ment, then the fact that Smith may have acted wan¬ 
tonly, recklessly or against orders in culminating his 
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conduct by the assault, his employer, Park Transfer 
Company would still be legally responsible for his said 
act even though he went beyond his ordinary line of 
duty in inflicting the injuries, unless the jury finds that 
the assault committed by Smith resulted from a per¬ 
sonal grievance not arising out of the course of his 
employment” 

Appellant’s brief does not state with any particularity 
what its objection to this prayer may be. It says at page 9 
of its brief that “it is not complete”. It then reverts to 
the remark of the trial judge, referred to above, and con¬ 
cludes that this prayer was given as the whole law of the 
case. Appellant impliedly concedes the correctness of the 
prayer itself when it says at page 9 of its brief * 1 Obviously, 
standing alone, and it did stand alone in this case, the 
prayer is not a correct statement of the law.” The only 
particular objection made is that the last part of the prayer 
“does not accurately state the law with respect to departure 
from line of duty.” (Appellant’s Brief, page 9) Although 
it is correct that this prayer as modified was the only writ¬ 
ten one granted by the Court, it was made clear during 
the discussion of the prayers that the “earlier instruction” 
to which appellant refers in its brief, that is, that a master 
is not liable for acts committed by his employees which are 
beyond the scope of employment, was not disputed and was 
accepted by everybody as the applicable general rule and 
that counsel would so inform the jury during their respec¬ 
tive presentations. And although none of the counsel read 
such a prayer covering the “basic instruction” to the jury, 
it was implicit in what each said that an employer is not 
responsible for the acts of servants which are outside the 
scope of their employment. This cannot be disputed. Ap¬ 
pellant admits at page 19 of its brief that the law as an¬ 
nounced by the trial judge during the discussion of the 
prayers was the law of the case and counsel were expected 
by the Court to so argue. Appellant there admits that 
“counsel were necessarily controlled in their arguments to 
the jury by the rulings of the Court on matters of law made 
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during argument on the proposed instructions/’ In the 
argument to the jury made by counsel for the appellant he 
stated this effectively, possibly more effectively than he 
should have been permitted to do, when he stated: (Tr. 
181-184; partly at App. 36-37). 

! “Now, what are the facts in this case? I go to the 
plaintiff’s complaint. I read it to you in my opening 
statement. They recite: 

‘At the time of said striking, as aforesaid, the said 
defendant, Henry Smith, was upon the premises of the 
said construction job as a servant, employee, and agent 
of the Park Transfer Company, a corporation, and said 
striking by said defendant, Henry Smith, was com¬ 
mitted by him while acting within the scope and course 
of his said employment’. 

Do you believe that? Was he advancing the inter¬ 
ests of his employer when he did that thing? Or wasn’t 
he going outside of the scope of his employment and 
doing something which was purely personal to him. 
Whether it be in revenge and in retaliation for some 
words that were used against him or whether it be in 
self-defense, I don’t know; I wasn’t there. But cer¬ 
tainly there is only one conclusion that any of us can 
come to, and that is that when that thing happened it 
wasn’t because Smith was seeking to help the Park 
Transfer Company; it was because he was acting in 
his own interests in some respect. As I say, I won’t 
go into the detail. What that particular respect may 
be I don’t know; but, after all, the burden is on the 
plaintiff to show that he was acting in the interests of 
the Park Transfer Company. . . . And they conceive 
this fine theory ... whereby they transfer a contractual 
obligation of their own, to the Park Transfer Com¬ 
pany, on the fine theory that when this was done he was 
acting within the scope of his employment. ... I am 
here representing this man’s employer, and I think 
that every one of you, as employers, must recognize 
that you should not have the responsibility for the 
acts of your servants unless those servants were acting 
in advancing your interests at the time they did the act 
which is complained of.” 
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The so-called “basic instruction” appeared many times 
in the argument of appellee’s counsel to the jury, when he 
said: (Tr. 166) 

“Now, we say that at the time this assault was com¬ 
mitted by Smith while he was acting at the time in the 
course of his employment. ...” 

The attention of this Court is also invited to the fact, 
appearing on page 34 of the Appendix, that when the argu¬ 
ment on the prayers was concluded, the trial judge said to 
counsel: 

“The Court . . . Now, gentlemen, I would like you to 
read the granted prayers to the jury if you have no 
objection, and at the close of the argument the Court 
will—the Court thinks it is necessary to further in¬ 
struct the jury, and then the Court will call counsel to 
the bench and see if you have any further suggestions 
because there are quite a number of considerations, 
and the Court doesn’t want to leave anything out that 
ought to be called to the jury’s attention.” 

Then, after all arguments of counsel w’ere concluded and 
before the jury retired, the Court gave a supplemental in¬ 
struction to the jury on burden of proof and the several 
forms in which their verdict could be returned, (R. 38, 39) 
and called counsel to the bench and asked them: “Is there 
anything else that you think that I could call the jury’s 
attention to ? ” After some discussion nothing new was sug¬ 
gested and the jury retired. 

With respect to appellants’ general challenge of the 
plaintiff’s prayer No. 2, appellee submits that the prayer is 
a correct statement of the law based on the following anal¬ 
ysis of its several parts: 

(a) It is not necessary to establish that the employer ex¬ 
pressly or impliedly authorized the employee to assault, 
This is fundamental and deserves no further discussion. 
(Dilli v. Johnson , supra) 
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(b) The assault must have arisen out of or as the cul¬ 
mination of an act which the employee was doing within 
the scope of his employment. This is, in substance, the so- 
called “basic instruction’’ which appellant states was omit¬ 
ted, but which is hereinabove shown to have been fully 
covered. This part of the prayer is clearly right. The 
authorities cited under Point I of the Argument all state 
this proposition to be the law. 

(c) If the assault resulted from an act committed by the 
employee within the scope of his employment, then the fact 
that the employee may have acted wantonly, recklessly or 
against orders does not relieve the employer. This propo¬ 
sition is fully discussed under Point I of the Argument. 
The words “wantonly and contrary to his employer’s in¬ 
structions” are from the decision of this court in Dilli v. 
Johnson, supra. The words “wantonly, recklessly, or 
agaiilst orders” are taken from the opinion of this Court in 
Axman v. Washington Gas Light Company, supra. 

(d) The fact that the employee goes beyond the ordi¬ 
nary line of his duty in inflicting injuries does not relieve 
the master of liability if the elements in (a) (b) and (c) 
are established. This portion of the prayer implements that 
which precedes it, for without it the plaintiff would be in 
the anomalous position of having to show that the assault 
itself was within the ordinary line of the employee’s duties. 

(e) The master is not liable if the assault resulted from 
a personal grievance. This part of the prayer was added 
by amendment and by what appeared to be the agreement of 
all counsel and the trial judge. (R. 30-32) If the assault 
resulted from a personal grievance or animosity then the 
master would not be liable. However, in the case at bar, 
the evidence indicated, as in the Dilli case, that the parties 
were not acquainted with each other and had no prior griev¬ 
ance. The jury’s verdict supports this proposition. 
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( b ) As to Defendant’s Prayers No. 3 and No. 4 (R. 44). 

Defendant’s prayer No. 3 was properly refused by the 
Court. As heretofore observed, this prayer, if granted, 
would prevent recovery in practically every assault case 
involving the master-servant relationship. The prayer is 
not supported by any of the authorities cited by either ap¬ 
pellant or appellee. It imposes on the appellee the burden 
of establishing that the assault itself was in furtherance of 
the interests of the master and was committed in the dis¬ 
charge of the duties of the employment. 

Defendant’s prayer No. 4 is subject to the same objection. 
That prayer states that if the jury finds that Smith’s as¬ 
sault was not committed “as a means or for the purpose of 
performing the work which he was employed to do” then 
their verdict must be for the defendant. An assault by a 
servant is seldom committed as a means or for the purpose 
of performing the work he is employed to do. In the Dilli 
case, the counterman did not have to commit assaults in 
order to sell hamburgers or handle complaints in connec¬ 
tion with them. A clear statement in this regard appears 
in the case of Junior Toy Corporation v. Novale, supra, 
where the court said, in reference to a contention that the 
assault must be committed in the furtherance of the mas¬ 
ter’s business: 

“It is our opinion that this element is not an essential 
element upon which to predicate liability. Responsibil¬ 
ity of the master is not limited to those acts of the ser¬ 
vant which promote the object of the employment . . . 
If the act is done within the general scope of employ¬ 
ment, and is wrongful, the master is liable, although 
the act is unnecessary in the performance of the mas¬ 
ter’s service and was not intended for that purpose.” 
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m. 

It is Immaterial Whether Smith Did or Did Not Have a 
Eight to Use the Water Bucket. 

Appellant suggests in Point 2 of its argument that the 
Coilrt ruled as a matter of law that taking a drink of water 
was within the scope of Smith’s employment and that this 
ruling was tantamount to the direction of a verdict for the 
plaintiff. 

According to the evidence, nothing appeared to show who 
actually furnished the bucket. It did appear in the testi¬ 
mony of Mr. Brosnan that the bucket was used generally 
by the men working at the construction site. (Tr. 121) 
During the course of the discussion of the prayers counsel 
for Smith asked the court to rule that Smith had a right to 
use the bucket to get a drink. The court indicated that it 
did not appear to be an issue in the case. (R. 24) The 
position taken by the appellee was that it was not material 
whether Smith did or did not have a legal right to use it. 
(R. 25) The court then indicated that there appeared no 
reason vrhy Smith “shouldn’t get a drink of water out of 
that bucket.” (R. 25) Counsel for appellant objected on 
the ground that it tended to make an issue out of the ques¬ 
tion whether Smith did or did not have a right to use the 
bucket. With respect to appellant’s objection, it is clear 
that no issue was made in the case about the right to use 
the bucket. On the evidence, counsel could and did argue 
that in normal human relations a man ordinarily has a right 
to get a drink of water out of a container located under 
similar circumstances. It seems entirely immaterial 
whether Smith did or did not have a right to use the bucket. 
If he did, then appellant’s point fails. If he did not, the 
want thereof in no way affects the legal rights of parties 
or the responsibility of the master for the servant’s assault. 
The right certainly existed in normal human relations for 
a servant to try to obtain a drink of water from any non- 
restricted container on a construction job under the circum- 
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stances which existed in the instant case. Therefore, in 
response to the three grounds of alleged error asserted by 
the appellant, at page 19 of its brief, appellee states as fol¬ 
lows: 

1. There was no determination as a matter of law that 
Smith had a right to use the bucket. Such a determination 
was unnecessary and immaterial to the issue in the case. 
The evidence showed that the bucket was used by workmen 
generally on the construction site. “Most anyone that 
came by used it.” (Tr. 121) 

2. The real issue in the case was unaffected by any claim 
of right to use the bucket. 

3. The court did not rule that taking a drink of water was, 
as a matter of law, within the scope of Smith’s employ¬ 
ment. That was a matter for the jury who had to decide 
whether the assault resulted from conduct which Smith was 
doing within the scope of his employment. 


IV. 


The Court Did Not Commit Error in Admitting the Weather 
Report in Evidence and in Permitting Counsel to State 
How an Award Would be Distributed. 

(a) The weather report was admissible. 

Appellant states at page 22 of its brief that the Weather 
Bureau report was irrelevant and immaterial to the issue 
involved in the case and that it was prejudiced by its ad¬ 
mission in evidence. Appellant states, at page 23 of its 
brief, that “The offer was unquestionably made for the pur¬ 
pose of prejudicing the jury against the Park Transfer 
Company . . This statement is neither argued by ap¬ 
pellant nor supported by any reason, in fact or in law. No 
such reason exists. 

Appellant certainly could not have been prejudiced by the 
report any more than by the other testimony offered and 
received in evidence, without objection, as to the weather 
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conditions that existed on the day of the assault. Appellee 
contended that the taking of a drink of water by Smith was 
a reasonable thing to do under all the circumstances which 
existed at that time. One of the conditions was the tem¬ 
perature of the day, which was shown to have been high. 
The report stated that the temperature at the time of the 
assault was 90 degrees. Other testimony to this effect had 
already been received in evidence. (Tr. 25, 44) The 
Weather Bureau report was the best evidence as to the 
weather conditions at the time. It is difficult to conceive 
how any prejudice could have resulted from the admission 
of the report in evidence, even if it were erroneously ad¬ 
mitted. Even if erroneously admitted, appellants’ claim 
that it was immaterial and irrelevant impliedly admits that 
it v 1 *as harmless. At the trial, appellant’s only objection 
to the report was on the ground of materiality. (Tr. 127, 
12S) Appellant at no time suggested that the admission 
of the report could be prejudicial. 

It has frequently been held that certificates as to birth 
and death records are admissible. 

New York Life Insurance Company v. Miller, 65 
App. D. C. 129, 81 Fed. (2d) 263; 

Labofisk v. Berman, 60 App. D. C., 397, 55 F. (2d) 

1022. 

Under the act of Congress of June 20, 1936, 28 U. S. C. A. 
695, the weather report was clearly admissible. 

Weather reports are frequently held to be admissible. 

Ball v. Flora, 26 App. D. C. 394. 

The admissibility of a weather report was recently in¬ 
volved in a case decided by the Municipal Court of Appeals 
for the District of Columbia where that Court held such 
evidence to be properly admissible. 

Fowel v. Insurance Building Inc., Case No. 54 de¬ 
cided April 6, 1943. 
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In any event such evidence admitted over objection on 
the ground of relevancy and materiality cannot, in the ab¬ 
sence of clear prejudice, constitute harmful error. 

Smith v. Doyle, 69 App. D. C. 60, 98 F. (2d) 341, 
Rule 61, Federal Rules of Civil Procedure. 

( b) As to comments by counsel on distribution of proceeds 
of recovery. 

Plaintiff’s Prayer No. 7 was submitted by the appellee on 
the question of damages. The complete prayer as submitted 
appears on page 43 of the Appendix. Appellant objected 
to the last paragraph of the prayer which had to deal with 
the distribution to be made of the proceeds of any recov¬ 
ery in the case. (R. 43) The first paragraph correctly 
stated the law on damages and was not objected to by ap¬ 
pellant. Following a colloquy between court and counsel, 
counsel for appellee agreed to withdraw that part of the 
prayer to which objection had been interposed, after which 
the court ruled that counsel would be permitted to state, 
for purposes of information, the substance of the part ob¬ 
jected to in their presentations to the jury. (R. 33, 34) 

In the course of the oral presentations to the jury, counsel 
for appellant and appellee commented on the subject. (R. 
35-38) None of the comments are claimed to have been er¬ 
roneous. Appellant’s brief states in substance that although 
what the jury was told was correct the jury should not 
have been told anything. The jury was simply told that, 
if they returned a verdict for the appellee, the proceeds 
of the verdict would be applied first in reimbursement of the 
appellee insurance company for the amount it had paid out 
as compensation benefits to Jett’s widow, and the surplus, 
if any, up to $10,000, would be paid to the use-plaintiff, 
said widow acting as administratrix of her deceased hus¬ 
band’s estate. 

It is a non-sequitur to say, as appellant says, that because 
the jury were told how the proceeds of a verdict would be 
distributed that they would be so influenced thereby as to 
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return a verdict for a larger amount than they would other¬ 
wise award. To draw speculative inferences, it is equally 
plausible to infer that because the widow had already re¬ 
ceived benefits and the appellee insurance company was 
bound by law to continue to pay her further benefits, the 
jury might be inclined to award less than they might other¬ 
wise have awarded. 

Appellant concedes that Prayer No. 7 correctly states the 
law on damages applicable to the case, that is that the mea¬ 
sure of damages is the pecuniary loss sustained by Mrs. 
Jett because of her husband’s death. Appellant’s only point 
is that the jury should have been kept in the dark regard¬ 
ing the possibility that the widow would receive some bene¬ 
fit from a recovery. An insurance company was plaintiff 
and that per se required explanation. Appellant’s counsel 
not only argued to the jury how little damage the widow 
sustained, making it appear that the rights she had against 
the insurance company were adequate to cover her loss 
(R. 37-38), but also stated that what appellee ‘ insurance 
company” was trying to do was “to shift the responsibility 
which it had contracted to pay”. (R. 36) 

It is conceded that the use-plaintiff was not a real party 
in interest. Yet, under the decision of this court in Moore 
v. Hechinger, 75 App. D. C. 391, 127 F. (2d) 746, she was 
a proper use-plaintiff because she was legally entitled to 
some possible benefit as a result of the successful prosecu¬ 
tion of the case. This court said in the case of Moore v. 
Hechinger, at page 394: 

“We deem it, however, not improper to add to what 
we have said that, in our view, there is no legal impedi¬ 
ment to an action by the insurer or employer in his own 
name to his own use and to the use of the injured em¬ 
ployee. The Supreme Court in Aetna Life Ins. Co. v. 
Moses, supra, at a time when the local rules of proce¬ 
dure were substantially the same as the present federal 
rules, expressly held that this might be done; and the 
Court prefaced this with the statement that both ‘are 
interested in the recovery’, which is obviously true. 
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We perceive no valid reason why the plaintiff, though 
he may not join the employee as a ‘legal plaintiff’, may 
not indicate that the employee will, if the amount of the 
recovery is large enough, receive a benefit.” 

CONCLUSION. 

For the foregoing reasons and authorities relied upon, 
it is respectfully submitted that the case was properly sub¬ 
mitted to the jury, that no error was made by the court in 
ruling on the law of the case, and that neither error nor 
prejudice resulted from the admission of the weather report 
in evidence or in permitting the jury to be informed as to 
th distribution of a recovery. It is, therefore, respectfully 
submitted that the judgment appealed from should be af¬ 
firmed. 

Respectfully submitted, 

Alvin L. Newmyer, 
Attorney for Appellee. 




